ELAN D. 


Mary Frances Lincoln, Widow, - - Appellant. 
John Keogh,” - - < < = Reſpondent. 
For the RESPONDENT. 


H E Reſpondent having been regularly bred to the Buſineſs of a Silk Mercer in one of the 
principal Houſes in Dublin, was in the Year 1767 going into Buſineſs on his own Account, 


Want of Skill to manage and carry on the ſame, began to decline very faſt, propoſed 
to pay the Reſporident a Net Salary of 100 Guineas a Year, and to find him with Diet and Lodging, 
and alſo promiſed that ſhe would take him into Partnerſhip fo ſoon as ſhe could reconcile ſuch a Step 
to her Friends, provided the Reſpondent would take upon himſelf the Care and Management of the ſaid 
Buſineſs. The Reſpondent accepted of the Propoſal, and accordingly took upon himſelf the Care 
and Management of the Buſineſs of the Appellant; and to ſhew his Attachment to her Intereſt, did 


ſhortly afterwards lend her the Sum of F. 600. to ſupport her then declinirig Credit. The Reſpondent 


having continued to take the Care and Management of the ſaid Trade for about Ten Months, the 
Appellant was ſo well ſatisfied with his Conduct, that ſhe then ſollicited him to enter into a Partnerſhip 
with her; which he refuſed to do, unleſs ſhe would take a Honle in the City, more advantageouſly ſituated 
for Trade than her then Dwelling Houſe; whereupon ſhe ſome Time afterwards took a Houſe in Dame Strect, 
and renewing her Sollicitations, the Reſpondent did conſent to enter into a Partnerſhip ; and accordingly 


Oar 1769, By Articles of Partnerſhip of this Date, made between and duly executed by the Appellant, for and 


on Behalf of herſelf and Children of the one Part, and the Reſpondent of the other Part, Reciting, 
That the Appellant was then largely engaged in the Mercer's Buſineſs, and had a very large Stock of 
Goods therein, and being deſirous of providing for her Family, and having alſo long experienced the 
Care and Abilities of the Reſpondent in the Conduct of the ſaid Buſineſs, as a principal Aſſiſtant therein, 
| ſhe had agreed to admit the Reſpondent as a Partner with her, in Manner and on the Terms therein 
mentioned: IT was AGREED, That they ſhould become Partners, upon the Terms therein mentioned, in the 
Trade of a Mercer, from the 2d Day of the ſame October, for the Term of Three Years, if they ſhould 
ſo long live, under the Name and Firm of Lincoln, Son, and Keogh, for which Purpole it was therein 
mentioned, that the Reſpondent had that Day paid into the ſaid Partnerſhip Trade the full Sum of /. 700. 
Sterling, in Addition to the Stock of the Appellant. And it was thereby (inter alia) further agreed, 
That all Gain, Profit, and Increaſe, ariſing by the ſaid Partnerſhip Bulineſ,, including therein only ſuch 
Goods as had been then lately purchaſed, and were contained in the thereunto annexed Schedule, and 
particularly entered in the [nvoice Book of the 2d of October 1769, and ſuch as might thereafter be 
purchaſed, ſubje& to the Deduction of Servants Wages, Houſe Rent, &c. ſhould be divided among 
the Partners as follows; One Fourth Part thereof to the Reſpondent, and the remaining Three Fourths 
to the Appellant : But in regard the Appellant had then a conſiderable Stock of Old Goods, which was 
not included in the ſaid Schedule, and might not poſſibly produce any Profit, It was therefore agreed, 
That whatever Profit or Loſs ſhould attend the Sale of the ſaid Old Goods, ſhould be on the ſole Ac- 
count of the Appellant ; but that ſuch Part thereof as ſhould be fold from Time to Time ſhould be 
charged with a Proportion of the Expences attending the ſaid Buſineſs, in the ſame Degree as the Sums 
ariſing thereby yearly ſhould bear, as a Proportion to the Sales of the other Goods in the ſaid Schedule 
mentioned, and the Goods afterwards purchaſed ; and that the uſual Method ſhould be purſued for the 
Sale of Old and New Goods as if the whole Stock were equally in Partnerſhip. 

And in the ſajd Articles were alſo inſerted the uſual and common Clauſes for keeping of proper Books 
of Account—Liberty for the Parties to inſpe& them and take Copies—for an Annual Caſting up and 
Settling—that the Partners ſhould not be bound for any Perſon—that at the End of the Partnerſhip 
all Accounts ſhould be finally ſettled, and the Stock divided in Proportion to the Parties reſpective In- 
tereſts—and that no Benefit of Survivorſhip ſhould be taken: And then follows a Clauſe, whereby it is 
agreed, That in Caſe any Diſpute or Difference ſhall ariſe between them, or either or any of them, 
« their or either or any of their Executors or Adminiſtrators, touching or concerning any Diſtribution 
dor Diviſion of the Capital Sock or Fund of the ſaid Company, during the ſaid Partnerſhip, or on the 
« Death of either or any of them, or at any other Time, or on any other Account whatſoever, then 
and in that Caſe the ſame ſhall be left to the Determination of Arbitrators to be choſen by the ſaid 
« Parties, their Executors or Adminiſtrators as aforeſaid ; whoſe Award in the Premiſes, It is hereby de- 
«* clared and agreed, ſhall be binding and concluſive, from Time to Time, on all the ſaid Parties, their 
« Executors and Adminiſtrators ; and that they, or either or any of them, ſhould not appeal from or 
* endeavour to ſer aſide the ſame, either at Law or in Equity ;” and for the true Performance thereof 
the faid Parties became reſpectively bound to each other in the Penalty of J. 1500. 

From the Commencement of the ſaid Partnerſhip, until by Force turned out, as is hereinafter men- 
tioned, the Reſpondent attended the Partnerſhip Buſineſs with the greateſt Aſſiduity and Punctuality, and 
did in every Reſpect conduct himſelf in a juſt and upright Manner, and to the entire Satisfaction of the 
Appellant, and of all the Friends and Cuſtomers of the ſaid Houſe, inſomuch that he gained the Eſteem 
and Confidence of the Appellant in a very great Degree; but at length the Partnerſhip wearing out, 
and the Reſpondent on its Expiration intending to carry on Trade on his own Account only, he thought 
It his Duty to give the Appellant the earlicſt Notice of his Reſolution ; which was no ſooner com- 
municated to her than ſhe ceaſed to treat him with common Civility, and at length grew exceedingly 


A violent 


when the Appellant, whoſe Buſineſs after the Death of her Huſband, owing to her o.] 


: „ 
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violent and outrigeous, atid by her ſubſequent Conduct ſhewed, that ſhe was determined, if poſſible, 


to ruin him both in his Character and Credit, and then turn him out of Doors, and poſſeſs her. 
ſelf of the whole Partnerſhip Stock, in Hopes thereby utterly to prevent him from becoming a Com. 


uerſhip; 


petitor with her in Trade. To execute this Purpoſe ſhe in February 5 1 firſt en, by throwing | 


out Hints to the Cuſtomers, when they cu to fee „that the;ÞP 
kept by the Re pbſident (altho* kept by ſome of t 
Books, and had alſo, kept her own, before the Commencement of the Daggers A which Hints and 
Complaints coming to the Knowledge of the Reſpondent, he at cfftfent eb N ne and Fuly 1771 
- requeſted the Appellant to apply to any One or Two of her own Friends, who were ſkilled in Accounts. 
to examine the Books: Whereupon the Appellant, to give ſome Colour to her Conduct, procured the 
Partnerſhip Books of Account to be laid before Willoughby Lightburne, of the City of Dublin, Mer. 
chant and Alderman; and Chriſtopher Deey, of the ſaid City, Notary Public, for their Inſpection; and 
they having accordingly inſpected the ſame, and declared they were fair and juſt, ſhe ſtill pretended not 
to be ſatisfied, and therefore declared ſhe would have ti 1 e Mr. Lynch, who had many 
Years before kept her Huſband's Book, arid' dn Whoſe Knowlelge Me cbuld rely; and that as the and 
Reſpondent were ſoon to go to the City of London, on the Partnerſhip Buſineſs, the' ſaid Lynch might, 
in their Abſence, examine the ſaid Books, and make his Report to the ſaid Lightburne and Deey. | 
In July 1771 the Appellant and Reſpondent went to London, ſettled their Partnerſhip Accounts with 
the Engliſh Manufacturers, and 8 a very conſiderable Quantity of Silks for the enſuing Winter 
Trade, which Goods were all purchaſed upon the Partnerſhip Account; and credited by the Manufac- 


were improperly 


turers to the Partnerſhip ; and they returned to Dublin in the latter End of the Month of Auguſt, when 


the ſaid Lynch made his Report to the Appellant, touching the Accounts, with which ſhe was, as 
Reſpondent verily believes, fully ſatisfied, as ſhe for ſome little Time afterwards behaved to the Reſpon- 
dent with a ſeeming Satisfaction; but the A pellant finding the Reſpondent continue fixed in his 
Reſolution of quitting her at the Expiration of the Partnerſhip, ſhe reaſſumed her former ill Treatment 

of him, and totally ceaſed to conſult him relative to any Part of the Copartnerſhip Buſineſs ; delivered 
all her Meſſages in Whiſpers to the Clerks ; and diſcharged Two of dem without his Conſent, for no 
other Reaſon, as the Reſpondent believes, but becauſe they paid a due Attention to his Orders; hired 
other Servants in their Stead, without his Conſent ; directed them not to obey his Commands, but to 
obey her's only; inſulted him many Times in the Preſence of ſeveral of the Nobility and Gentry ; 
charged him with making improper Entries in the Partnerſhip. Books; ſeized and: carried away the ſaid 
Books out of the Houſe ; refuſed the Reſpondent all Acceſs to them; poſſeſſed herſelf of all the Cath 
and Securities for Money ; and at length, with the Aſſiſtance of the Perſons ſhe had fo introduced into 
the Houſe, did drag Reſpondent from behind one of the Counters, where he was tranſacting the Copart- 
nerſhip Buſineſs, and forcibly turned him out of Doors : Upon which the Reſpondent immediately ap- 
plied to the Magiſtrate for Redreſs againſt the Actors of ſuch Outrage; but being afterwards adviſed, 
that as the Appellant had the Cuſtody of the Goods, Caſh, Books, and Securities, and as the Debts of 
the Houſe, for which Reſpondent ſtood equally engaged with the Appellant, were very conſiderable, it 
might be hazardous to go to the Extremity of the Law with a diſappointed Woman, the Reſpondent 
took every Means in his Power to have Matters amicably adjuſted, and for that Purpoſe propoſed to leave 
every Thing to the Determination and Settlement of the Appellant's own Brother (then an eminent 


Merchant in the City of Dublin; ) who having declined intermeddling therein, the Reſpondent conſented to 


ſettle the Matter by Arbitration, and even agreed, that the Appellant ſhould name all the Arbitrators, 
provided they were Perſons of Character; and accordingly the ſaid Willoughby Lightburne and Cbriſto- 
pber Deey were choſen Two of the Arbitrators, and the Appellant, or the ſaid Chriſtopher Dety, as her 
Friend, alſo nominated Travers Hartley and Alexander Faffray, of the ſaid City of Dublin, Merchants, 
the other Two Arbitrators; and a Submiſſion was entered into on the 29th January 1772, 
and afterwards made an Order of the Court of Exchequer, at the Inſtance of the Appellant's 
Arbitrator, Chriſtopher Deey (in which Court ſhe had, previous to ſaid Submiſſion, inſtituted a Suit 
againſt the Reſpondent, by ſuing out a Subpcena, to which the Reſpondent had appeared :) Where- 
by 1T was AGREED, That the ſaid Arbitrators might (if they ſhould think it expedient) diſſolve the 
Partnerſhip from ſuch Period of Time, and make ſuch Diſtribution of the Partnerſhip Goods, Money, 
and Debts, to each of the ſaid Parties, as they ſhould think proper : That ſuch Securities ſhould be given 
by each of the Parties, as the faid Arbitrators ſhould direct, tor indemnify ing the other from the Debts 
contracted by or in the Names of the ſaid Parties: That the ſaid Arbitrators ſhould have Power 
to examine all Books of Accounts and Papers, and alſo the Parties themſelves, and all Witneſſes pro- 
duced by them, upon Oath : That their Award ſhould be concluſive, and be made the final Decree of 
the ſaid Court of Exchequer, without any Exception thereto, or Appeal therefrom, Provided ſuch 
Award ſhould be made before the 1ſt of May then next; and in Caſe the ſaid Arbitrators ſhould not 


publiſh their Award by that Time, that they ſhould be at Liberty to appoint an Umpire, whoſe Deter. 


mination ſhould be concluſive, provided ſuch Umpirage was made before the 1 of June then next: 
And that the Submiſſion of the Parties ſhould be made a Rule of the ſaid Court, purſuant to the Act of 
Parliament 

The Arbitrators, in Conſequence of the ſaid Submiſſion, had ſeveral Meetings, at which the Appellant 
and Reſpondent attended ; and the Appellant did there produce the Books and the Clerks who kept them, 
and alſo the ſaid Lynch, who had ſo examined them; and having cauſed falſe Abſtracts to be made from 
the Books, ſhe thereby charged the Reſpondent with a Deficiency of /. 1000 or thereabouts in the Caſh 
Account; which Charge the Reſpondent proved, to the intire Satisfaction of the ſaid Arbitrators, to be 
falſely and fraudulently made : The Appellant allo made another Charge, relative to the Diſcount of a Bill, 


againſt the Reſpondent, and brought one of the Clerks to ſupport the ſame; who being examined upon 


Oath (notwithſtanding the Appellant's Oppoſition thereto) declared, That he had been brought there to 
ſupport the ſaid Charge againſt the Reſpondent, although the ſaid Appellant knew the Charge was falſe, 
and that the Diſcount of ſaid Bill was fairly accounted for. 

The Arbitrators having carefully examined the ſaid Books of Account, and enquired minutely into 
every Charge brought againſt the Reſpondent, and finding them all falſe and groundleſs, did thereupon 
tend for the Appellant's Brother, as a Gentleman they reſpected, and, at Two different Meetings, laid 
before him, not only the Books of Account, but the ſeveral unjuſt Charges made by the Appellant ; where- 
upon the Appellant's Brother not only examined the Books of Account, and the ſeveral Charges brought 
againſt Reſpondent, but the Appellant's Clerks alſo; and finding that the Books of Account were regular 
and juſt, he did, in the Appellant's Preſence and that of the Arbitrators, commend. the Reſpondent for 
his Conduct and Candour; and delired the Arbitrators to conlider the Sex of his Siſter as an Apology 

| er 


e lame Clerks who had Kept her late Huſband 
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(3) 


ker improper conduct; and then recommended it to the Appellant to be governed by the Opinion of her 
Arbitrators, who were Gentlemen diſtinguiſhed for their great Integrity, Knowledge, and Abilities, 


The Appellant, ſtill determined to perſecute the Reſpondent, directed her then Sollicitor to inform the. 


Arbitrators, that ſhe had ſome new Charges to exhibit againſt the Reſpondent, and therefore deſired the 
Arbitrators not to make their Award until the 15th Day of March following; and that ſhe would in the 
mean Time lay ſuch Charges before them; whereupon the ſaid Arbitrators, being deſirous to indulge 
the Appellant, poſtponed any further Proceedings on ſaid Reference until the 12th of March, on which 
Pay the and her Sollicitor, Mr. Colles, did attend a Meeting of the ſaid Arbitrators, and the Accounts 
were again entered into; and Mr. Colles, being perfectly ſatisfied with the Fairneſs of them, adviſed the 
Appellant to ſubmit to the Award of the Arbitrators, without giving any further unneceſſary Trouble ; 
which Advice the Appellant rejecting, Mr. Colles refuſed to be any longer concerned for her. 

The Reſpondent, relying wholly on his Innocence, never produced a ſingle Witnefs, or called in the 
Aſſiſtance either of Counſel or Agent, during the whole Arbitration. 

Upon the 24th April of the Arbitrators ſent a Note to the Appellant and Reſpondent, deſiring to 
be informed, whether they had any further Evidence to lay before them, or any Thing further to offer 
for their Conſideration, before they publiſhed their Award, as they ſhould meet to receive ſuch Evidence 
x the Houſe of One of the Arbitrators therein named, at Seven o'Clock on Monday Evening the 27th of 
ſaid April; and though the Appellant had previous thereto privately ſent Papers to Mr. Hartley, for his 
peruſal (which he had returned with Diſdain) yet ſne would not venture to produce them at the then ap- 
proaching Meeting. The Appellant, in order to prevent the Arbitrators from making an Award, or 
wich a View of defeating the ſame, if made, ſerved the Arbitrators with a Notice, importing, That ſhe had 
further Evidence to lay before them, with which ſhe could not be prepared within the Time required by 
their Notice; whereupon the Reſpondent, in order to leave no Room for Complaint, by Letter, propoſed 
to the Appellant to enlarge the Time for 14 Days; but the Appellant declining the Propofal, the Ar- 
bitrators met purſuant to their Notice, and were attended by the Reſpondent, but neither the Appellant 
nor any one for her did attend; whereupon the Arbitrators, after they had continued there ſeveral Hours, 
cauſed another Notice to be ſerved, importing, That they would meet at the Houſe of Mr, Deey, One of 
the Arbitrators, at Two o'Clock on the Thur/day following, being the 3oth of April, then and there to 
publiſh their Award : And they accordingly met, and made and publiſhed their Award in the Words and 


Figures following : 


4 WHEREAS by a Submiſſion bearing Date on or about the 29th Day 
4 Widow, Plain- of January 1772, ſigned and executed by the Parties, Plaintiff and Defendant, 
tiff + © they did thereby conſent and agree, That all Matters and Differences ariſing 

« Jobn Keogh, Mer-\ ©« between the ſaid Parties, in Conſequence of a Partnerſhip which they entered into, 
3 « by Articles bearing Date on or about the goth Day of Oflober 1769, ſhould 

« be referred to Willoughby Lighthurne, of the City of Dublin, Alderman, and Vaders 
« Hartley and Alexander Jaffray of ſaid City, Merchants, and Chriſtopher Deey of ſaid City, 
« Public Notary, Arbitrators, indifferently choſen, finally to end and determine the ſame ; 
« and did thereby allo agree, That the ſaid Arbitrators ſhould and might, if they ſhould 
« think it expedient, diſſolve the Partnerſhip then ſubſiſting between the ſaid Parties, Plaintiff 
« and Defendant, from ſuch Period of Time as the faid Arbitrators ſhould think proper; 
« and ſhould and might make ſuch Diſtribution of the Partnerſhip Stock, whether in 
* Goods, Money, or Debts, to each of the ſaid Parties, as the ſaid Arbitrators ſhould 
think fit and proper; and alſo that ſuch Securities ſhould be given from each of the 
« ſaid Parties, as the ſaid Arbitrators ſhould direct, for indemnifying the other from the 
« Debts contracted by or in the Names of the ſaid Parties; and did by ſaid Submiſſion 
<« further impower ſaid Arbitrators to call in and examine all Books of Account, and 
« Papers whatſoever, touching or concerning the ſaid Matters in Controverſy; and to cxa- 
« mine the ſaid Parties, and all Witneſſes that ſhould be produced by them, or either 
of them, upon Oath, touching the ſaid Matters in Controverſy, or any of them; and 
did agree, that ſuch Award as the ſaid Arbitrators ſhould make in the Premiſes, ſhould 
be concluſive to both Parties, and be made the final Decree of the Court of Exchequer, 
* without any Exception thereto, or Appeal therefrom, Provided the ſaid Arbitrators ſhould 
% make and publiſh their Award in the Premiſes, under their Hands and Seals, on or 
before the 1ſt Day of May then next: And that in Caſe the ſaid Arbitrators ſhould 
* not publiſh their Award at the Time and in. the Manner in ſaid Submiſſion, that then 
they ſhould be at Liberty to nominate and appoint an Umpire, whoſe Determination 
* ſhould be concluſive, Provided he made and publiſhed his Award or Umpirage under 
Hand and Seal, on or before the 1ſt Day of June then next enſuing: And it was 
further agreed between the faid Parties, That the ſaid Arbitrators, or Umpire, ſhould be 
< reſpettively armed with a Commiſſion to examine upon Oath the ſaid Partics, or either 
of them, and all and every Witneſs or Witneſſes, and to call for and examine all Accounts, 
Books, Papers, or written Evidences whatſoever, as ſhould be demanded or produced by 
*«« either Party: And the ſaid Parties did thereby alſo conſent and agree, That the ſaid 
* Submiſſion ſhould be received, and made a Rule of the Court, purſuant to an Act 
« of Parliament, made in this Kingdom, for determining Differences by Arbitration. And 
<« whereas, by an Order bearing Date on or about the goth Day of January 1772, the 
„ ſaid Submiſſion was made a Rule of the ſaid Court of Exchequer ; Now we the ſaid 
“Referees, in purſuance of the ſaid Submiſſion and Order thereon, having duly weighed 
“and conſidered the ſeveral Matters to us referred, purſuant to the ſaid Submiſſion and 
Order thereon, do hereby order, direct, and award, in Manner following, (that is to ſay) : 
<« 1ſt. We order, direct, and appoint, That the Partnerſhip ſhall be diſſolved from 
<« the Date hereof. 

* 2dly. That all Goods in the Mercers Trade imported, or bought in Ireland, from the 
« Commencement of the Partnerſhip to this Time, by either of the Partners, ſhall be for 
the Account of the Partnerſhip—That the Credits heretofore given for ſuch Goods, as 
well as for thoſe Goods of which the Original Stock of the Company did confiſt, and 

which appears by the Articles of Partnerſhip, ſhall be on the Riſque of the Partner- 
ſhip, in that Proportion to each Partner, in which by the ſaid Articles the Profits of 

/ << the Trade are to be divided. 


3dly, 


12th May 1772. 
Atidavit of Appel- 
1 


„ 

t zdly. That a complete Schedule of all the Goods remaining on Hand, belongite . 
re Partnerſhip, ſhall be immediately taken, and a Perſon 5 to take the Charge by the 
« ſaid Goods—That if the Parties, Plaintiff and Defendant, cannot agree in the Choice o * 
<« for that Purpoſe, then ſuch Perſon to be appointed by the ſaid. Court — That the Perſon ſo "y 
« pointed, ſhall, as ſpeedily as poſſible, ſell ſaid Goods for ready Money, by public Aug, 
4c op both Parties, Plaintiff and Defendant, ſhall agree in directing any other Mode or 
cc 8 e. | a 

« Athly. We order, direct, and appoint, That exact and true Liſts be immediately draw 
« out, from the Partnerſhip Books, of all Debts due by and to the Partnerſhip ; and = 
« a Perſon be appointed by the Parties (Plaintiff and Defendant) and if not agreed on a 

„ them, then to be appointed by the ſaid Court, to receive all the Debts due to the Part 

<« nerſhip ; that the Money ariſing from the Receipt of the ſaid Debts, and from the Sale ot 

« the Goods, ſhall, as faſt as it ſhall be collected and received, be applied to the Payment 

« of the Debts due by the Partnerſhip. | : 

c ;thly. We order, direct, and appoint, that all the Books of Accounts appertaining to 
the Partnerſhip, from the Commencement thereof to this Time, ſhall be delivered into the 
Hands of the Perſon who ſhall be appointed as aforeſaid to receive the Debts, ſubject to 
e the Inſpection of both Partners: That both Partners ſhall have immediate and conſtant 
« Acceſs, between Sun-riſe and Sun-ſet, to the Goods and Books, at the Houſe of the Plaintiff 

„Mary Frances Lincoln, where the Buſineſs has been and is now carried on, until they ſhall 

% be removed to ſome other Place, to be approved of by both Parties, Plaintiff and Deten. 

dant, or in caſe of their not agreeing therein, then ſuch Place to be appointed by the 
„ ſaid Court; where both Parties ſhall have continual Acceſs to them at all ſeaſonable Hours, 

„ 6thly. We order, direct, and appoint, That after all the Debts due by the Partnerſhip 
« ſhall be diſcharged, and the Expences of the Buſineſs defrayed, the Capital Stock of each 
« Partner, and his or her reſpective Proportion of the Profits, which ſhall then appear to 
have been made in the Trade, ſhall be diſtributed out of the remaining Partnerſhip Effects 

 « to each Partner, in the Manner appointed by the Articles of Partnerſhip, each of them 

« accounting for ſuch Sums as they have hitherto reſpectively drawn out of the Partnerſhip 

« Effects. In Witneſs whereof, we the ſaid Referees have hereunto ſet our Hands and 

&« Seals, this goth Day of April, in the Year of our Lord 1772. | | 


| 


«« Signed, ſealed, publiſhed, and declared, by 5 Wir LicuTBuRNs, (Seal.) 
« the ſaid Arbitrators, as their final Award Travers HarTLEy, (Seal.) 
„ and Arbitration, in the Preſence of = ALEX* JaFFRay, © (. seal.) 

« Wu DPEv, CnRIsT DEE Y.“ (Seal.) 


„ GILBERT BETHELL, 


Received 6th May 1772. 
C. CLANBRASSETT. 


The Reſpondent, in order to carry the Award into Execution, did, upon the 6th of May follow- 
ing, being the Firſt Day of Eaſter Term, obtain an Order in the ſaid Court of Exchequer, That the Ap- 
pellant ſhould ſhew Cauſe in Four Days wherefore the ſaid Award ſhould not be confirmed.—The 
Appellant, in Conſequence of this Order, gave Notice, on the 8th of May 1772, that ſhe would on 
Tueſday the 12th ſhew Cauſe againſt the Confirmation of the ſaid Award, grounded on Affidavits 
to be filed for that Purpoſe. | | | | 

The Reſpondent, daily expecting the Appellant to ſhew Cauſe, waited until the 27th of May; and 
then gave. a regular Notice, That he ſhould move, on the 29th of May, to diſcharge the Appellant's 
Notice of the 8th May. In Conſequence whereof, the Motion came on upon the ad June, upon the 
following Affidavits; when the Cauſe attempted to be ſhewn by the Appellant was diſallowed, with 
Coſts, and the Award ordered to ſtand abſolutely confirmed, without further Motion. 


Taz Appellant, in her Affidavit ſworn this Day, admits her entering into the Articles of Partner- 
ſhip ; and faith, That after the ſame had continued for the Space of about a Year and an Half, ſhe 
diſcovered that the Reſpondent had, from the Time of the Commencement of them, in ſeveral ma- 
terial Inſtances acted contrary to the Intention of the Articles, to the Prejudice of her and her 
Children, and in particular had made ſeveral Entries in the Partnerſhip Books to her Prejudice, to 
a very large Amount: —That the Reſpondent, from the Month of June 1771, had withdrawn bim. 


ſelf from and neglected the Buſineſs of the ſaid Partnerſhip, in ſuch a Manner as to render him 


rather a Burthen and Detriment than any Advantage to the ſame ; whereupon ſhe had determined to 
diſſolve the ſaid Partnerſhip, and to oblige him to account for the Money which he had received 
and drawn out unknown to her, and alſo for his fraudulent Entries and Miſconduct from the Com- 
mencement of the ſaid Partnerſhip; and having intimated her Intention to him, and deſired that 
Arbitrators might be appointed to ſettle and adjuſt their Differences, purſuant to the ſaid Articles 
of Partnerſhip, the ſaid Submiſſion was entered into on ſaid 27th November, and upon the ſame 
Day made an Order of the ſaid Court: — That References, in purſuance of the ſaid Submiſſion, were 
had before the ſaid Arbitrators; but they not being able within the Time limited thereby to publiſh 
their Award, and ſhe being {till minded to ſettle the ſame amicably by Arbitration, a new Submit- 
ſion was, on the 29th Day of January 1772, entered into, of like Tenor and Import with the former, 
and ſubmitting the Differences between them to the ſame Arbitrators, Provided they ſhould publiſh their 
Award on or before the iſt Day of May then next; with Power to appoint an Umpire, who ſhoul 
publiſh his Award on or before the 1ſt Day of June then next, which Submiſſion was likewiſe made 
an Order of the ſaid Court: That in purſuance of the ſaid laſt Submiſſion, ſeveral References were 
had before the ſaid Arbitrators, on which the Appellant and Reſpondent frequently attended and gave 
Evidence; and faith, That the Entries made by the Reſpondent in the Partnerſhip Books being very 
numerous and complicated, and ſhe being deſirous to explain the ſame to the Satisfaction of the ſaid Arbi- 
trators, as much as in her Power, ſhe did, for that Purpoſe, and with that Intent, on or about the 18 
Day of March 1772, furniſh the ſaid Travers Hartley with ſeveral Papers relative thereto, and whuc 


ſhe believes would, if examined into, have explained and expoſed the Reſpondent's Miſceadult, = " 
; Buſin 


FT 


Buſineſs of the ſaid Partnerſhip, from the Commencement thereof; particularly in the Entries by lin: 


made in the ſaid Books: That Mr. Hartley, on the 21it March laſt, ſent the ſaid Papers back to her, 


together with a Note, all of his own Hand-Writing, in which he informed her, thar he had not looked 
into the ſaid Papers, and would not be further concerned in ſaid Arbitration: That from the Time ſhe 
received faid Note, ſhe did not receive any Notice from the ſaid Arbitrators, or any of them, to attend 
them, nor did ſhe afterwards attend them but ſaith, That upon the 24th April 1972, about Eight 
o Clock in the Evening, ſhe received a Notice in this Cauſe, ſigned by Three of the ſaid Arbitrators only, 
(to wit) Deey, Hartley, and Faffray, directed to her, deſiring to be informed, whether ſhe or the Re- 
ſpondent had any further Evidence to lay before them, or any Thing further to offer to their Conſide- 
ration, before they ſhould publiſh their Award; and that they would meet at the Houſe of the ſaid 


\ Chriſtopher Deey, to receive ſuch Evidence, on the 27th of April then Inſtant, being at the Diſtance of 


Three Days only from the Service of the ſaid Notice: That having been adviſed, that by the ſaid Harley's 
having declined the ſaid Reference, the ſaid Referees could not publiſh an Award under the ſaid Sub- 
miſſion, and ſhe not having heard from the. ſaid Referees, or any of them, from thence to the ſaid 24th 
of April, ſhe was from 2 1ſt of March totally inattentive to the Buſineſs of ſaid Arbitration, and therefore 
was not prepared to lay her Evidence before them, though ſhe had ſundry Matters, of Conſequence to 
herſelf and her Children, to give in Evidence before an Award ſhould be publiſhed; but upon receiving 
ſaid Notice, that the ſaid Arbitrators intended to reſume their Power, and to publiſh their Award, and 
knowing that if ſuch Award ſhould be publiſhed, without receiving the Evidence which ſhe had to offer, 
the ſame muſt be partial, and greatly to the Prejudice of her and her Children, ſhe therefore, on the 


next Day (the 25th April) cauſed a Notice in Writing, ſigned by her, and directed to the ſaid Deey, 


Hartley, Faffray, and Lightburne, to be delivered to ſaid Faffray, informing ſaid Arbitrators, that ſhe had 
further Evidence to lay before them before they ſhould publiſh their Award, but that ſhe could not be 


| Prepared to lay the ſame before them within the Time limited by their Notice to her. The ſaid Arbi- 


trators, inſtead of giving her an Opportunity of laying ſuch Evidence before them, on the 28th of April 
cauſed a Notice in Writing, ſigned by all the ſaid Arbitrators, to be ſerved on her, informing her, that 
they would meet at the Houſe of the ſaid Chri/topher Deey, in Crampton Court, at Two o'Clock, on the 
goth April, and would then and there publiſh their Award in this Cauſe: That ſhe believes the faid 
Arbitrators did accordingly meet on ſaid goth April, and publiſh their Award, without hearing any Part 
of the Evidence which ſhe had offered, and would have laid before them, and without giving her an 
Opportunity to lay the ſame before them ; notwithſtanding ſhe believes the ſaid Arbitrators were not 
neceſſitated to publiſh their Award · without hearing ſuch Evidence, they having a Power under the ſaid 
Submiſſion to nominate an Umpire, whoſe Authority would have continued until the 1ſt Day of June then 
next: That the ſaid Arbitrators, by the ſaid Award, adjudged that the Partnerſhip ſhould be diſſolved 
from the Date of the ſaid Award; which Determination ſhe ſaith was partial, and without Foundation, 
inaſmuch as at the Time of ſaid firſt mentioned Submiſſion (to wit) in November 1771, it was in Con- 
templation to diſſolve the ſaid Partnerſhip; and inaſmuch as, if her Evidences had been attended to by 
ſaid Arbitrators, it muſt have appeared before them in Evidence, that Reſpondent had, from the 
Month of June then laſt preceding the firſt mentioned Submiſſion, abſented himſelf from her Houle, 
and neglected ſaid Partnerſhip Buſineſs, whereby ſhe is adviſed and believes he forfeited his Title to be a 
Partner; and the rather ſo, as he was admitted a Partner by her in Conſideration of his Experience and 
Ability in the Conduct of the Mercer's Buſineſs, as a Principal Aſliſtant to her, he having been employed 
by her in that Capacity long previous to the Execution of the ſaid Articles of Partnerſhip, and by his 
Deſertion of her, and the Buſineſs of the ſaid Partnerſhip, her Trade was interrupted, and in Danger of 
being deſtroyed: That the ſaid Arbitrators further adjudged, that all Goods in the Mercer's Trade, im- 
ported or brought into Jreland, from the Commencement of the Partnerſhip to the Day of the ſaid Award, 
by either of the ſaid Partners, ſhould be for the Account of the ſaid Partnerſhip ; which Determination ſac 
faith is partial and unfair, inaſmuch as by the ſaid Arbitrators having conlidered the Relpondent as a 
Partner for the Time before-mentioned, he would, under the ſaid Articles, be entitled to a Proportion ot 
ſuch Goods, natwithſtanding a conſiderable Quantity of Goods, to a very large Amount, were imported 
by her in September then laſt, upon her own Credit, a/trhough in the Name of the ſaid Partnerſhip ;, from, 
which Time the Reſpondent had ally deſerted her Houtc, and had, as ſhe believed, carried on Buſincis 
in another Houſe : That the ſaid Arbitrators further adjudged, that a complete Schedule of all the Goods 
on Hand ſhould be immediately taken, and that a Perſon ſhould be appointed to take the Charge thereot, 
and, as ſpeedily as poſſible, ſell the ſame for ready Money, by Public Auction; which Adjudication is 


allo unjuſt and partial, inaſmuch as, if the ſaid Goods were to be fold by Auction, they niuſt be fold to a 


conſiderable Diladvantage ; and that the Reſpondent, for the Time that he ought to be conſidered as a 
Partner, would bear One Fourth Part only of the Loſs attending the Sale by Auction of ſuch Goods as 


were purchaſed, from the Commencement of the Partnerſhip to the Time at which ſhe is adviſed he ceaſed 


to be a Partner, and that ſhe would be ſubject to Three Fourths of ſuch Loſs upon all ſuch Goods as were 


purchaſed by her upon her own Credit, from the Commencement of the ſaid Partnerſhip to the Date of the 
id Award: That the ſaid Arbitrators further adjudged, that Liſts ſhould be drawn out of all Debts duc 
by and to ſaid Partnerſhip, and that the Money ariſen from the Receipt of them, and the Sale of ſaid 
Goods, ſhould, after the Debts due by the Partnerſhip ſhould be diſcharged, be applied according to the 
Articles of Partnerſhip; by which laſt Determination ſhe and her Children would be materially injured. 
inaſmuch as many Debts, to a very large Amount, had accrued to her, and, as ſhe is adviſed and belicves, 
to her only, for Goods bought by her upon her own Credit ſince the Month of June then laſt, and im- 
ported by her in the Month of September then laſt, and to the Profits ariſing upon which Goods ſhe is 
adviſed the ſaid Reſpondent is not in any Manner intitled: That during her attending the faid Arbitrators, 
Me gave Evidence before them of many fraudulent Entries made by the Reſpondent, ſome of which he 
confeſſed and admitted; and alſo gave Evidence of the Reſpondent's having deſerted the Buſineſs of the 
{aid Partnerſhip notwithſtanding which the ſaid Arbitrators have not made any Allowance for, or taken 
any Manner of Notice thereof: And ſaith, That if the Court ſhould confirm ſaid Award, ſhe and her 
Children will be moſt materially injured; and, as ſhe is adviſed, the Reſpondent will not only be ſcreened 
from her Demands againſt him, which ſhe ſaith are juſt and well-founded, but will gain a large Sum of 
Money, to which he is in no Sort intitled, he being conſiderably indebted to her, if a fair Account ſhall 
be ſettled between them; to adjuſt and ſettle which ſhe confidered to be the Intention of the ſaid Sub- 
miſſion, notwithſtanding it appears by the ſaid Award, that no Account whatſoever was ſtated, or taken 
into Conſideration, by the ſaid Arbitrators. 


Tas Affidavit ſtates the Appellant's ſeveral Overtures to him to manage her Buſineſs, the Salary agreed 
to be paid, and the Promiſe of Partnerſhip; the Loan of £.600 to ſupport Appellant's Credit, ſhe 
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being at chat Time greatly diſtreſſed for Money, for which he required no other Security than lier Owh 


ond. | 
That Articles were afterwards executed z and that the Reſpondent ſuffered the Sum of 28 
which the Appellant had of his Money in her Hands, to remain as his Proportion of the Capital 
Stock in Trade: — That from the Time of commencing ſaid Partnerſhip, until e was by Fires 
turned out, he attended the Buſineſs of the ſaid Houſe, with the greateſt Aſſiduity, Punctuality 
and Care, and in every Reſpect conducted himſelf in the moſt juſt and upright Manner, and 10 
the entire Satisfaction of her, and of all the Friends and Cuſtomers of the ſaid Houſe ; but the 
Appellant afterwards diſcovering that ſeveral advantageous Offers, in the Way of Marriage, had been 
made to him, and that he would, on the Determination of Partnerſhip, enter into Trade on his 
own Account, ſhe grew thereat exceedingly uneaſy, and ceaſed to pay the Attention and Civilities 
to the Reſpondent that ſhe uſually. had done; and at length grew exceedingly violent and our- 
rageous, and by her future Conduct plainly manifeſted her Determination to ruin him; and for 
that Purpoſe, in the Month of February 1771, ſhe began to throw out Hints that the Partnerſhip 
Books were improperly kept by the Reſpondent, although they were, from a ſhort Time after 
the Commencement of ſaid Partnerſhip, kept by ſome of the very Clerks who bad partly kept ber 
late Huſband's Books, and had alſo kept her own Books before the Reſpondent became any ay 
concerned with ber in Trade, or otherwiſe; and which Clerks, or ſome of them, did then continue 
to reſide with her :—That having at different Times pretended to be very uneaſy about the Part- 
nerſhip Books of Account, and having done all in her Power to create Uneaſineſs to Reſpondent 
on that Head, he, in the Months of June and July 1771, did, at different Times, requeſt her to 
ſend for any One or Two Gentlemen of her own Friends, to inſpect the Books of Account, 
and Reſpondent having repreſented the unjuſt Conduct of the Appellant to her Friends, in calling 
Imputations on him, without the leaſt Cauſe, ſhe began at length to be aſhamed of it; and though 
ſhe was, as the Reſpondent then knew, and now knows, convinced in her Conſcience that her 
Charges were totally groundleſs, yet, to give a ſpecious Colour to the fame, ſhe did requeſt the 
faid Willoughby Lightburne and Chriſtopher Deey to inſpect faid Books; and they having accordingly 
inſpected them, did declare their Opinion thereon in Reſpondent's Favour ; whereupon the did inform 
them, that ſhe wiſhed to have the ſaid Books inſpected by the faid Lynch; and that as fhe and 
Reſpondent were . about going to London ſhortly after, to purchaſe Silks for the enſuing Winter, 
that the ſaid Lynch might, in their Abſence, inſpe& the ſaid Books, and might make his Report to 
the ſaid Gentlemen on their Return, or to that Effect: — That the ſaid Lightburne and Deey, at her 
Requeſt, did not therefore at that Time make any Declaration in Writing relative to the ſaid Books; 
and although the ſaid Lynch was the particular Friend of the Appellant, and One of the Perſons who 
encouraged her to quarrel with the Reſpondent (as he verily believes) and who would have gone 
any Length to diſcover any Thing in ſaid Books that could have the ſmalleſt Appearance of Im- 
propriety, yet ſhe, on her Return, èvaded any further Enquiry into ſaid Books, upon the Report of 
ſaid Lynch. — That though Appellant is hardy enough to ſwear, in her Affidavit, that he had 
withdrawn, himſelf from and neglected the Buſineſs of faid Partnerſhip, from the Month of June 
1771, yet he faith, that in the ſaid Month of June, and July following, he did attend the ſaid 
Buſineſs with the utmoſt Aſſiduity and Care, notwithſtanding the greateſt Slights put upon him, 
and Interruptions given him, by the Appellant, in the Sales of Goods to different Cuſtomers, in 
the Public Shop and Ware Rooms, by telling them at Times, that the Silks he offered for Sale 
(though ſhe knew the contrary to be the Fact) were unfit for their Uſe; and in the latter End of 
the ſaid Month of July, the Appellant and Reſpondent went in Company together to London, and 
continued there till near the latter End of Auguſt following, ſettling the Partnerſhip Accounts with 
the Perſons they dealt with; purchaſed Goods to the Amount of . 2,000 and upwards, chiefly on 
the Reſpondent's Judgment, and which Goods were bought on their Jet Credit, and were charged 
by the Manufacturers to their Joint Debir, and are the /ame Goods which the Appellant, by her 
Affidavit, ſwears were bought by her upon her owe Credit, and imported into Vreland in the Monti 
of September 1771, and which Goods he faith he took the moſt particular Pains to purchaſe on 
the loweſt Terms, and did obtain Allowances, in Conſequence of his Care and Attention, that 
the Appellant would not have been able to obtain or procure, as the Reſpondent verily believes, 
from his Knowledge of her former Dealings —That the Reſpondent is fully convinced in his Con- 
{cience, that it was principally owing to the Exertion of his Abilities and Knowledge in the Bu- 
ſineſs, and the Influence and Credit he had obtained with the Manufacturers, that ſaid Goods were 
purchaſed on ſuch advantageous Terms, although the Appellant has thought fit to ſwear, that he 
had then withdrawn himſelf from the Buſineſs of ſaid Partnerſhip. —The Reſpondent faith, That he 
never did in any Inſtance, from the Commencement of faid Partnerſhip, act in any Reſpe& contrary 
to the Intention of the ſaid Articles, or to the Prejudice of the Appellant or her Children, or make 
any Entries or Entry in the Books of the faid Partnerſhip to her Prejudice, as is moſt untruly let 
forth in the Appellant's Afidavit:—Saith he cannot ſet forth, to his Knowledge, Belief, or Hearfay, 
lave by the Appellant's Affidavit, what her Intentions were, relative to the diſſolving the ſaid 
Partnerſhip; but faith, that the Appellant, contrary to the M:aning of the Articles of Partnerſhip, 
did ceaſe to conſult him. in any Part of the Partnerſhip Aﬀa rs or Buſineſs, and did take upon 
herſelf to diſcharge Two of their Clerks, without any jult Reaſon or Cauſe, unleſs ſhe conſidered 
their Obedience to his neceſſary and lawful Orders, that related to the Partnerſhip Buſineſs, unjuſt 
or unreaſonable, and did hire other Clerks in their Place, without his Knowledge, Privity, or Con- 
lent, nor was he made acquainted with, nor does he yet know, the Wages ſhe agreed to pay ſuch 
Clerks :— That the Appellant, by thus aſſuming to herſelf an abſolute Power in the Conduct ot 
ſaid Buſineſs, did obtain ſuch an abſolute Aſcendency over the Clerks in ſaid Houſe, that they 
were terrified and deterred from obeying any of his Commands; and the Appellant, in order to 
make the Reſpondent a mere Cypher in the Buſineſs, did whiſper her Inſtructions to the Clerks, in 
his Prelence, and in the ſame Manner obliged the ſaid Clerks to communicate to her the Buſineſ 
of ſaid Partnerſhip, as he believes, and uſed every Means in her Power to make the Clerks not 
only to diſobey his juſt Commands, but to treat him with Contempt in every Reſpect; and that on 
Account of the ſaid Treatment he ſent a Meſſage to her, informing her, that if it was not agree- 
able to her, that he ſhould diet and lodge in the Houſe as uſual, that he would lie out of the 
Houſe, and diet elſewhere; but that he was determined, notwithſtanding her cruel and improper 
Treatment of him, to attend the Shop Buſineſs as uſual; and faith, ſhe did thereupon fend him 107 


Anſwen that the would be quite pleaſed at his not dieting or lodging in the Houle as _ -_ 
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therefore he, for Peace ſake, did diet and lodge elſewhere, from the latter End of September 15511 
but attended the Shop and other Buſineſs of ſaid Houſe with his uſual Care and Circumſpection; 
but ſhe, not content with ſuch Condeſcenſion ſo made by the Reſpondent, but being determined 
to prejudice his Credit in the Eyes of all Perſons who came to her Houſe, did, at different Times, 
tell ſeveral Perſons of Conſequence and Fortune, that he had been guilty of improper Conduct to 
her in ſaid Buſineſs, and endeavoured, by the groſſeſt Falſehoods, to put his Conduct in the worſt 
Light: — That the Reſpondent never did draw or receive any Sum or Sums of Money out of the ſaid Part- 
nerſhip, either on Account of Principal or Profit, except /. 441. 55. 54d. and the Appellant 
did abſolutely approve thereof; and the ſaid Sum was, as is uſual in ſuch Caſes, regularly entered by 
the C/erks, then and {till employed by her, in the Partnerſhip Books, and the ſame did appear to the {aid 
Arbitrators on the ſaid Reference, and the Appellant did admit the ſame in the Preſence of ſaid Arbitrators: 
— That the Appellant having returned from Bath, in Great Britain, in the Month of September 1771, 
and the Reſpondent being then attending the Partnerſhip Buſineſs, in the Partnerſhip Houſe, he 
uſed his utmoſt Endeayours to bring her to a Settlement of the Books of Account, in Conſequence 
of her Promiſe to the ſaid Lighthurne and Deey, previous to their going to England ; but ſhe ſtilt 
evaded any Settlement, but on the contrary protracted the Settlement of the Accounts by the ſaid 
Gentlemen; and in the Interim continued, without the leaſt Cauſe, to propagate the moſt unjuſt and 
vile Reports of the Reſpondent, in order to prejudice him in the public Eſteem; and, particularly, 
ſhe gave out, that by falſe Entries made in her Books, her Property was leſſened L. 2,000 and up- 
wards ; which Reports having been communicated to the Reſpondent, he procured a very principal 
Merchant in Dablin to go to her Brother, who then was a Merchant there, remarkably ſkilful in Ac- 
counts, and in his Behalf to propoſe the Inſpection of ſaid Books and ſettling the Accounts to him, 
and to any Two Merchants of her Brother's naming; and that the Reſpondent was ready to enter 
into a Submiſſion, and to agree, that the ſame ſhould be made the Order of this honourable Court, 
to bind the Appellant and Reſpondent to comply with any Determination they ſhould make:— Thar 
her Brother then declared, He would not undertake the Matter himſelf; but that the Propoſal was 
ſo fair and juſt on the Reſpondent's Side, that he would uſe his Influence with his Siſter, to have the 
Differences ſubmitted to Arbitrators of Character; and the Appellant and Reſpondent . thereupon 
agreed to name Four Perſons of Knowledge in Accounts, as Arbitrators, Two to be choſen by each, to 
ſettle the Matters depending between them; and the Appellant then named the ſaid Chri/topher Deey, 
as One of her Arbitrators, and the Reſpondent named the ſaid Mr. Lightburne, as they hai. both 
before inſpected the Books of Acccount of ſaid Partnerſhip; which ſhe approved of :—That {he and 
ſaid Mr. Deey then deſired him to name a Second Arbitrator ; and he accordinely named Aue Con- 
ner, of the City of Dublin, a Merchant of conſiderable Fortune, and a reſpectable Character; to 
whom ſhe objected: The Reſpondent then named Mr. Thomas Breughall, an eminent Citizen, and 
One. of the Committee of Merchants; to whom ſhe alſo objected, without giving any Reaſon for 
ſo doing :—That the Reſpondent, finding that Appellant by ſuch Objections was endeavouring to evade 
an amicable Settlement, and that ſhe was determined on his Ruin, it he did not comply with every 
unjuſt Purpoſe of hers, declared he knew no other more unexceptionable than thot- he had wen- 
tioned; and that as he did not know of any Perſon to whom an Objection would not be made 
by the Appellant, that therefore he would leave the Choice of the other Two Arbitrators to her 
and her Friends, and would not object to any Perſons ſhe or they ſhould name, provided they 
were Perſons of Knowledge and Character; and alſo offered, it ſhe did not like the ſaid Mr. Light- 
burne, to withdraw his Name, and give her a Liberty to name the Four; but ſhe did approve of 
the ſaid Mr. Ligbtburne; and ſhe, or her Friends, named the ſaid Travers Hartley, and Alexander 
Teffray, with the ſaid Mr. Deey, as the other Arbitrators ; to which he immediately agreed :—That 
although the Appellant is hardy enough to ſwear, That he did not attend the ſaid Buſineſs from 
the Month of June 1771, Reſpondent ſwears, That he continued to attend the Sale of Goods in 
ſaid Houſe, as he had uſually done, to the latter End of the Month of Derember . 1771, to the 
Appellant's Knowledge, and often in her Preſence; and that he would have continued to fell the ſaid 
Goods, and tranſact the Partnerſhip Buſineſs as uſual, if ſhe would have permitted him fo to do; 
but the Appellant, not only by the Means aforeſaid, hindered him from tranſacting the ſaid Buſi— 
nels, but, to throw him into the greateſt Contempt, ſhe firſt poſſeſſed herſelf of all the Sccuritics 
tor Moncy belonging to the Partnerſhip, which had been uſually kept by him, and did direct the 
Clerks, in his Preſence, not to obey him, but obey her Orders only; did ſeize on the Partnerſhip 
Books of Account, and removed them from the Shop, and did refuſe him any Reſort thereto, in 
Violation of the very Articles of Partnerſhip ; nor would ſhe permit him to examine any Book, to 
enable him to check or detect any Attempt that might be made on his Property in the Partner- 
ſhip: And faith, That ſhe did confeſs the ſeveral Matters aforeſaid in the Preſence of the Arbitrators ;, 
and did alſo declare, that ſhe would not ſuffer him to come into the Houſe, or to attend the 
Buſineſs; and when he was obliged, by the repeated Inſults he received, to abſent himſelf for ſome 
Time from ſaid Shop, in Hopes of bringing her to a Knowledge of her improper Conduct, and a 
juſt Senſe of her Duty, or that the ſaid Arbitrators might” ſettle the Diſputes, he returned to ſaid 
Shop to purſue his Buſineſs as uſual ; but ſhe, finding that her malicious Attempts againſt his Cha- 
racter, and her Deſigns on his Property, were plainly diſcovered by ſaid Arbitrators, and deſpairing 
ef accompliſhing her Purpoſes againſt him, did, with the Aſſiſtance of the Clerks and Servants that 
ihe ſo improperly introduced into the ſaid Touſe, by Force and Violence lay hold of him, and drag 
him from behind the Counter to the Shop Door, and forced him out of the Shop, and kept Poſſeſſion 
or tne Caſh Books of Account, and all the Partnerſhip Goods, and refuſed to ſuffer him even to exa- 
mine the State of the Books, or his Affairs in ſaid Houſe, and had from that Time kept him by 
vorce out of ſaid Shop.—The Reſpondent ſwears, That the Days by ſaid reſpective Submiſhen ap. 
Deinted for the Arbitrators making their Award were appointed by her, and that the Arbitrators had 
ieferal Mectings, on all or moſt of which the Appellant and Reſpondent did attend; that the did pro- 
duce the Partnerſhip Books before the ſaid Referees, and alſo produced the Clerks who had kept the ſame, 
and the ſaid Mr, Lyach, who had examined ſaid Books, as Witneiles in Support of ſeveral unjult Charges 
gant him; and ſhe in particular produced falſe Abſtracts from the Books of Account which ſhe had 
in her Poſſeſſion, and which Books ſhe refuſed to ſuffer him to inſpect, and brought ſome of her 
Clerks to ſupport a Charge ſbe knezvy to be falſe, of a Deficiency of /. 1,000 and upwards in a Caſh Ac- 
count, which ſhe wanted to charge him with; and he having begged Leave to inſpe&t the Books, to enable 
um to clear up the Matter, ſhe with great Reluctance, at he Deſire of the ſaid Arbitrators, agreed that 
he mould view them in her Preſence ; and during the Time he was inſpecting them, ſhe ard ſome o 
the 
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the Clerks, by Turns, kept almoſt conſtantly at his Elbow, interrupting and abuſing him, to preye;;; 
him from detecting the ſaid fraudulent Charge; but Reſpondent in a ſhort Time detected ſeveral Articles 
which made up ſaid Sum, which ſhe and the ſaid Clerks did conceal, One amounting to J. 227. 12 5. 54 
another to J. 348. Os. 5 d. and another amounting to /. 493. 11s. 3+ d. and he did at the ex- Meetin> 
of ſaid Arbitrators clear up the ſaid Charge to the Satisfaction of all the Arbitrators; and ſhe and ſaid 
Clerks did with Confuſion acknowlege, in Preſence of ſaid Arbitrators, that he had fully cleared 1 the 
ſame; and ſhe and her ſaid Clerks alſo confeſſed they had previouſly known ſuch Charges were ill founded; 
and ſhe alſo attempted to prove a Fraud which ſhe alledged the ſaid Reſpondent had committed, in 
ſecreting the Diſcount on a Bill; but the Clerk whom ſhe brought to prove the fame, on being cross 
examined upon Oath, did confeſs before the ſaid Arbitrators, in her Preſence, that the C harge ſhe ſy 
brought him to prove was Falſe and groundleſs, and that ſbe was well convinced thereof ſeveral Menth; 
Before; and ſhe, in order to prevent the Truth from coming out, did uſe her utmef} Endeavours not to 
have ſaid Clerk examined upon Oath; and it did alſo appear, upon the ſaid Clerk's Examination, that 
ſhe bad defired him to conceal from the Reſpondent that ſhe had diſcovered that the Reſpondent had 
ated with Propriety as to the Diſcount of ſaid Bill.—Saith, She having failed to ſupport any One Alle. 
gation againſt him, and the ſaid Arbitrators being Gentlemen converſant in Accounts, and they having 
examined the Partnerſhip Books, and being entirely ſatisfied of the Rectitude of Reſpondent's Conduct, 
did declare the ſame to or in the Hearing of the Appellant; and the ſaid Arbitrators thereupon ſent for 
her ſaid Brother, and, at Two different Meetings, laid before him not only the Books of Account, 
but the ſeveral Anjuſt Charges made by her againſt the Reſpondent ; and the Appellant's Brother, having 
examined not only the Books of Account, but the Appellant's ſeveral Clerks, and the ſeveral Charges 
ſo made againſt the Reſpondent, and finding the Charges were totally falſe and groundleſs, he did, in 
| Preſence of the Appellant and of ſaid Arbitrators, compliment the Reſpondent on his Conduct and Can- 
dour, and prayed the Arbitrators to conſider the Sex of his Siſter as an Apology for her improper Conduct; 
and then recommended her to be governed by the Opinion of the ſaid Arbitrators, who were Gentlemen 
diſtinguiſhed for their great Integrity, Knowledge, and Abilities :—That the Appellanc finding his Juſtice 
appear ſo evidently, and her Malice being thereby diſappointed, determined to make a ſtill further Scru- 
tiny into his Conduct, and did therefore, in February 1772, procure Barry Colles, Eſquire, One of the 
Attorneys of this honourable Court, to attend on her Behalf before the ſaid Arbitrators';, and the ſaid 
Mr. Colles requeſted faid Arbitrators not to make their Award until on or before the 15th of March 
following, and that he would be prepared, previous to that Time, to lay all Matters before them on 
the Appellant's Behalf; and that they afterwards might proceed and publith their Award; and alſo 
mentioned that if they made any Award, that Appellant would ſet the ſame aſide, if ſhe gave 
Notice that ſhe had further Evidence to offer, at any Time before the Award was made; and ſaith 
the ſaid Arbitrators did, at the Requeſt of the ſaid Mr. Colles, poſtpone further Proceedings on ſaid 
Reference, until the 12th of March, on which Day the Appellant and Mr. Colles did attend a 
Meeting of the ſaid Arbitrators; and the ſaid Mr. Colles and the Arbitrators having agreed as to 
the Mode of ſtating the Partnerſhip Accounts, in the Appellant's Preſence, and ſhe perceiving that 
Matters were near a Criſis, and that the Arbitrators were likely to make an Award, and that 
the Reſpondent muſt of Courſe get himſelf and his Property ont of her Hands, ſhe thereupon de- 
clared her Diſapprobation of the Conduct of the ſaid Mr. Colles, ſaying that he was partial to the 
Reſpondent ; whereypon the ſaid Mr. Colles told her, he would not be any further employed for her, 
for that he had a Character to ſupport, or to that Effect; and thereupon returned her Papers to her, 
declaring he would be no further employed in her Affairs: That the Refpondent did not produce a ſingle 
Witneſs on his Behalf, before the ſaid Arbitrators, nor had he Aid of either Counſel or Agent before 
them, but entirely relied on his Innocence, and the Juſtice of his Caſe.— Admits the Appellant did, 
upon the ſaid Reference, attempt to prove that he made fraudulent Entries in the Books of Account; 
but ſaith, that ſhe was not able to prove the ſame; and abſolutely denies he admitted before ſaid Ar- 
bitrators, or any of them, that he did make any falſe or fraudulent Entries or Entry in the Partnerſhip Books, 
and could not with Truth confeſs or admit any ſuch Matter, as he never did make any falſe or fraudulent 
Entry in ſaid Books, notwithſtanding ſhe hath, without any Foundation, taken upon her to. twear 
the ſame: That pending the ſaid Reference, it was mentioned in a curfory Manner by the ſaid 
Travers Hartley, to the Appellant's Brother, that if he had a Siſter circumſtanced as ſhe was, that 
he thought he could point out ſome Method for an amicable Compromite, which he could not do 
as an Arbitrator ; and faith he heard and believes the ſaid Mr. Hartley did hint ſome ſhort Mode 
of Settlement between them to the Appellant's Brother, which he ſaid he apprehended might be 
for the mutual Intereſts of the Parties to adopt, but which he at the ſame Time declared could 
not be awarded by Referees, not being a Matter of Right, but of Convenience; and faith, that in 
Conſequence of the Declaration ſo made by the ſaid Mr. Hartley, ſhe did (as Reſpondent heard 
and believes) ſend Two of her Shopkeepers or Clerks to him, intreating he ſhould ſtate the Mode 
of Settlement he had ſo hinted to her Brother; and that the ſaid Mr. Hartley was prevailed 
upon to promiſe that he would, with the Affiſtance of the other Referces, ſketch out the ſhort 
Mode of Settlement he had hinted at, or alluded to, and in which the Parties might acquieſce 
or not as they thought proper; that ſhortly after ſhe ſent the Papers mentioned in her Affidavit 
to the ſaid Mr. ariley, who, as Reſpondent heard and believes, being diſguſted at her Diſingenuity, 
and at the Impropriety of ſending Papers to him for his private Inſpection, ſeparate from the reſt 
of the Referees, did, as he heard and believes, return them to her, with a Meſſage in Writing, 
Thar he had not looked into theſe Papers, and that ſhe muſt excuſe him from taking further Trouble 
in her Affairs, or to that Effect; but believes the ſaid Mr. Hartley did not intend, by any Note 
wrote to her, to decline being further concerned in ſaid Reference; and that ſo far was ſhe from 
conceiving, at that Time, that the ſaid Mr. Hartley had declined the ſaid Reference as Arbitrator, 
that, ſubſequent to the ſaid Note wrote to her by the ſaid Mr. Hartley, ſhe directed a Notice to 
him as one of the Arbitrators :—Saith, That the ſaid Decy, Hartley, and Jaffray, Three of the Arbt- 
trators, on the 24th of April 1772, did cauſe a Summons, in the Words and Figures 
following, to be ſerved on him and the Appellant. Lincoln Plaintiff, John Keogh Defend- 
< ant. The Arbitrators in this Cauſe deſire to be informed, whether the Plaintiff or Defendant 
« have any further Evidence to lay before them, or any Thing further to offer for the Conſidera- 
« tion of the Arbitrators, before they publiſh their Award; as they are to meet to receive ſuch 
Evidence at the Houſe of Mr. Chritopber Deey, in Crampten-Court, at 7 o'Clock on AMouday Even- 
<« ing next the 27th Inftant. Dublin, the 24th April 1772. Chriſtopher Deey, Travers Hartley, Alexander 
% Taffray. To Mr. John Keogh.” Saith, That although the Appellant pretended ſhe had Papers 


ready, that would fully prove the Impropriety of his Conduct, and make an End of the Matte 
It 
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in her Favour, in the unreaſonable Manner ſhe aimed at, and wanted the faid Mr. 7lar:ley to Nad 
the fame at his own Houſe, and to take her own Conſtruction upon ſuch Papers, without hear- 
ing Reſpondent, yet ſhe would not venture to lay ſuch Papers before the Arbitrators, as ſhe well knew 
Reſpondent would have a full and ray Hearing before them, and an Opportunity of refuting 
any unjuſt Charge ſhe ſhould make; ſhe therefore, as he believes, not only declined laying ſuch 
Papers before the Arbitrators, but pretending, on the Plan before ſet forth to be mentioned by 
Mr. Colles, that ſhe had not Time to prepare, ſhe; on the 25th Day of April aforeſaid, did, as he 
following: Mary Frances Lincoln, Plantiff, John Keogh, Detendant, Gentlemen, Take Notice, 
« that I have other Evidence to lay before you, and ſomething further to offer for your Conſidera- 
« tion, by my Agent and Counſel, before you publiſh your Award in this Cauſe ; but I cannot be 
« prepared to lay the ſame before you within the Time deſired by your Notice to me. Datec this 
« 25th Day of April 1772. Mary Frances Lincoln. : To Meſſrs. Willoughby Lightburne, Chriſtopher 
« Deey, Travers Hartley, and Alexander Jaffray, Arbitrators:“ Which Notice is ſigned by the ſaid 
Appellant, as he believes.—Saith, That finding by ſuch Notice, that ſhe was aiming to prevent ſaid Arbi- 
trators from making an Award, and uſing unjuſt Pretences for that Purpoſe, he therefore, in order 

to prevent her from having any Colour of Complaint, on the 29th Day of ſame April, wrote the ſaid 


« Lincoln; Madam, I have been informed, that you alledge you have ſome further Evidence to lay 
« before the Arbitrators, to whom we have ſubmitted the Settlement of our Affairs; if the long Time we 


« bitrators to your intire Satisfaction, I am willing to enter into a new Submiſſion with you, to extend 
« the Time to ſome further Day, not exceeding 14 Days, for the Arbitrators to give their Award 
« in this Matter, provided you agree thereto in Writing before To-morrow at 2 o'Clock, being the Time 
« appointed by the Arbitrators for publiſhing their Award : I ſhall expe& your Anſwer to this ſome 
„Time this Day. I am your moſt humble Servant, John Keogh,” and directed to the Appellant, and 

which Letter was delivered to her; and he having ſent that and the next Day to her for an Aniwer, ſhe gave 
for Anſwer, as Reſpondent heard and believes, That ſhe had no Dealings with him, but would lay 
his ſaid Letter before her Counſel : That the ſaid Arbitrators met, purſuant to the ſaid Summons or 
Notice, on the ſaid 27th of April, where the Reſpondent attended; but the Appellant, or any Perſon 


cauſed another Notice to be ſerved on her and the Reſpondent, in the Words and Figures following : 
« Mary Frances Lincoin, Plaintiff, obn Keogh, Defendant, Pleaſe to take Notice, that the Arbitra- 
« tors appointed in this Cauſe will meet on Thur/day next, at the Houſe of Mr. Chriſtopher Deev, 
« in Crampton Court, at the Hour of Two, and then and there publiſh their Award in this Caule, 
% agreeable to the Order of Court for that Purpoſe ; they therefore deſire your Attendance there at 
« the ſame Time. Dublin, April 28th 1772. Willoughby Lightburne, Travers Hartley, Alexander Jaſtray, 
« Chriſtopher Deey.” And faith, the ſaid Arbitrators having met purſuant to ſaid Notice, and the 
Appellant or any Perſon on her Behalf not having attended, the ſaid Arbitrators did make and pub- 
liſh their ſaid Award: Saith he is not in any Reſpect indebted to the Appellant, but on the con- 
trary, that ſhe hath, in a moſt illegal and arbitrary Manner, poſſeſſed herſelf of his Capital in Trade, 
the Partnerſhip Books, and Stock in Trade; and that he ſtands now engaged for the Partnerſhip Debrs 
of ſaid Houſe, to the Amount of /. 7,000, or thereabouts; and verily believes that ſhe and her 
Clerks, or ſome of them, are embezzling the Partnerſhip Effects, and deſtroying the Fund for Pay- 
ment of the ſaid Partnerſhip Debts; and although Appellant, by her Affidavit, complains of ſaid Ar- 
bitrators, for having allowed him a Share of the Profits to the goth of April atorefaid (being the 
Day on which they publiſhed their Award) on a Suggeſtion - that he did not attend the Buſineſs, 
and had totally deſerted ſaid Houſe; yet he faith, he never did deſert ſaid Houſe, or the Buſineſs 
of it, while he was permitted to attend the ſame ; and humbly apprehends that One Partner's turn- 
ing another out of the Houſe, by ill Treatment or Force, ſhould be no Reaſon for the Partner 1o 
miſbehaving to enjoy the whole Profits; in which Light the Matter was conſidered by ſaid Arbi- 
trators, as he believes — Saith, That Appellant conſidered him all along as a Partner, as he verily 
believes; and as an Evidence thereof, ſhe cauſed an Advertiſement to be inſerted in One or more 
of the public Papers, ſo late as the gth of January 1772, in the Words following: Lincoln, Son, 
and Keogh, being returned from London, have this Day landed the greateſt Aſſortment of Winter 
* Silks and Velvets for Ladies and Gentlemen's Wear, and hope for the Honour of their Com- 
* mands. They have alſo a ſuperior Kind of Jriſb Silks, Damaſks, &c. :” And that ſince the Month 
of September laſt, a conſiderable Quantity of Goods were purchaſed from the 1rifþ Manufacturers, 
as well on his Credit as hers, and brought on the Partnerſhip Account into ſaid Houle ; and ſeveral 
of the ſaid Manufacturers have informed him, within theſe few Days paſt, that they look upon and 
conſider him as well engaged for ſaid Goods as the Appellant ; and faith, That ſo conſcious was ſhe, 


aſt, that Entries made by her and her Clerks, on paying the Duty of Silks imported into this 
Kingdom in ſaid Months, were made as well in the Name of him as ſaid Appellant—Saith, he 
did not carry on Trade in any other Houſe, as is moſt untruly inſinuated by the Appellant in 
licr Affidavit — and ſaith, the laſt Time ſhe attended on ſaid Reference, ſhe did declare her Wiſh 
and Defire, that the ſaid Arbitrators ſhould make an Award on a moſt unjuſt and partial Plan ſhe 
wanted to lay down to them; but the ſaid Arbitrators having declared they would act agrecably 
to the Juſtice of the Caſe, without Favour to either Party, ſhe thereupon declared ſhe would not 
be ſatisfied, unleſs they made ſuch Award as ſhe had pointed out; and faith ſhe declares, as he. 15 
inormed and believes, that if ſhe can't ſet aſide the Award, that ſhe will totally ruin him, and 
diſable him from ever following any Buſineſs, by tedious and vexatious Suits at Law. 


SAITH, (inter alia) That on the 2d of June Inſtant the Court was pleaſed to order, that the ſaid Awar 
ſhould ſtand abſolutely confirmed, without further Motion; and that on the 3d of June he ſerved the Ap. 
pellant with the ſaid Order, by delivering unto her principal Clerk and Manager, Matthew Hyland, a 
duc Copy thereof in her Dwelling Houſe, and at the ſame Time ſhewed him the original Order :— 
That he did go, on the 3d of June in the Afternoon, accompanied by TW O Gentlemen of Character, and 
in conſiderable Trade in this City, to the Shop of the Appellant, wherein the Partnerſhip Trade nad 
en carried on, and having there met the Appellant, he in the moſt mild Terms did apply to, and re- 
queſt her to ſuffer him to examine the Partnerſhip Books of Accounts in her own Shop, in the Preſence 


* 


heard and believes, cauſe a Notice to be ſerved on one of the Referees, in the Words and Figures 


a Letter, in the Words and Figures following: * Dublin, 2gth April 1772. Mrs. Mary Frances 


« have already had does not content you, to prove my Deſire to render the Settlement by the Ar- 


on her Behalf, not having appeared or attended, the ſaid Arbitrators, on the 28th of April aforeſaid, 


that he not only was a Partner in ſaid Trade in the Month of September, October, and December 


Appellant's Affda- 
vit, ſworn 5th June 
1772. 
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ef herſelf and Clerks, which the refuſed.—Saith, that he then required her to join bim in the Appelt 
ment of a fit Perſon to take the Charge of the Partnerſhip Goods and Books, purſuant to the Award. 


34 


which ſhe alſo refuſed, telling him ſhe muſt conſult her Counſel thereon ; and thereupon the went of: 
abruptly out of her Shop, and immediately locked or bolted the Door leading up to the Ware Room, 


where the moſt valuable and greateſt Quantity of the Partnerſhip Goods had been uſually kept, in order, 


as he believes, to hinder the Reſpondent from having any Acceſs to ſaid 'Goods :— That he thereupon 
mentioned to her principal Clerk, that he wanted to ſee the Partnerſhip Goods, purſuant to ſaid Award: 
but he was not permitted to view or inſpect the ſame : That on the 4th of June he went again to, ſaid 
Shop, in order to know whether the Appellant had conſulted her Counſel, or whether the would name à 
fit Perſon, purſuant to ſaid Award, to take the Charge of ſaid Goods, and the Collection of the Book 
Debts of the ſaid Partnerſhip; and faith, that the Door of ſaid Shop was locked or bolted withinſide, 
as he believes, and he was refuſed Admittance into ſaid Shop by the Appellant ; who informed him, he 
ſhould not go in, nor had he any Right to go there, and thereupon withdrew, and would not give him 
any further Opportunity of aſking her to join in laid Nomination; and that he verily believes it is not 
her Intention to comply with the ſaid Award in any Reſpect, or to pay any Regard to any Order of ſaid 
Court, unleſs compelled thereto ; and faith, that he does now ftand engaged for the Partnerſhip Debts, to 
the Amount of C. 7, ooo and upwards, as he verily believes; and that the Appellant is in Poſſeſſion of 
all the Partnerſhip Goods, and Books of Account, and all Caſh and Securities for Money belonging to 
the Partnerſhip ; from Information he has received, and from her Conduct, is not only apprehen. 


five, but verily Felieves, ſhe intends to defraud not only the Partnerſhip Creditors, but the Reſpondent, 


of their reſpective Rights now in her Hands. Sn | 


SaiTH (inter alia) That in the Courſe of ſaid Partnerſhip, Differences having ariſen between her and 
Reſpondent, the ſame were referred to ſame Arbitrators who the believes made ſaid Award: That a 
Rule having been obtained by the Reſpondent, that ſhe ſhould ſhew Cauſe why ſaid Award ſhuuld not 
be confirmed, ſhe laid the ſaid Award, together with ſaid Submiflions, before Thomas Kelly, Eſquire, who 


had been, and was then, her ſtanding Counſel and Adviſer ; who having adviſed her, that under the Cir. 


cumſtances of her Cafe, and from the Nature of ſaid Award itſelf, the tame was a Nullity, and could not 
be made an Order of ſaid Court; and having informed her Attorney, that in Purſuance of Mr. Kelly's 
Advice, ſhe would not abide by the ſaid Award, but would ſhew Cauſe why the ſame ſhould not be con- 
firmed, ſhe believes her ſaid Attorney did accordingly furniſh the ſaid Mr. Ke/ly, and her other Counſel, 
with Inſtructions for that Purpoſe, and gave Notice of ſuch her Intention to the Refpondent's Attorney: 


That the Reſpondent, knowing that the ſaid Thomas Kelly was indiſpoſed, and incapable of attending his 
\ Buſineſs at the Bar, and knowing alſo, as ſhe believes, that without the Aid of the ſaid Thomas Kelly 


ſhe could not with Safety proceed to the Hearing of the ſaid Motion, the Reſpondent obliged her Counſcl 
to bring on the ſaid Motion, in the Abſence of the ſaid Mr. Kelly: That the ſaid Motion having come on 


the 2d of June, the Court was pleaſed to order, that the Cauſe then attempted to be ſhewn by her ſhould be 


diſallowed, without hearing her Affidavit read, as ſhe was informed and believes: That in Anſwer to her 
ſaid former Afﬀidavit, the Reſpondent, on the 27th of May (Medneſday) filed an Affidavit, containing 
Seventy Sheets, whereby ſhe believes that ſhe was not able to procure a Copy thereof from the Office till 
late on Saturday (3oth May ;) and that her Attorney was not able to have Briefs made thereof till late on 
Monday Night; and faith, that on Account of the ſaid Mr. Kelly's not having been able to attend upon 
the ſaid Motion, ſhe ſent one of her Briefs to Jaſbua Davies, Eſquire, on Monday Night, whereby ſhe 
believes, that though the ſaid Mr. Davies was in Court when the ſaid Motion was made, yet he was not 
prepared to urge any Matter in Suppert of her ſaid Motion : Saith, her Attorney, by the Advice of faid 
Mr. Kelly, given to him in Writing, as ſhe believes, did on the 4th of June cauſe Notice to be ſerved on 


the Reſpondent's Attorney, That Counſel for her would, on the Firſt Day of the next Trinity Term 
(19th June) move the Court to ſet aſide the Order of 2d of June, and would, at the fame Time, ſhew 


Cauſe why the Award ſhould not be confirmed; and believes the faid Mr. Kelly did defire that 
the ſaid Motion ſhould be poſtponed till the Firſt Day of Trinity Term, on Account of his Inability 
to attend the ſame any Day in the then Term; notwithſtanding which (the Reſpondent being 
conſcious that without the Aid of the ſaid Mr. Kelly, who was all along concerned, and, 
until a few Days before the ſaid Motion, was the only Counſel concerned for her, and was 
truly acquainted with her Caſe, ſhe could not ſafely proceed on the Merits of the faid 
Motion) he, the Reſpondent, on the ſaid 4th of June, cauſed her Attorney to be ſerved with 
a Notice, That unleſs her faid Attorney ſhould make the Motion, mentioned in his Notice of that 


Day, on Saturday next, the Reſpondent's Counſel would then move to diſcharge the ſaid Notice, with 


Coſts; and, at the ſame Time that the ſaid laſt mentioned Notice was ſerved, ſhe believes a Notice was 
alto ſerved, importing, that the Reſpondent's Counſel would on Saturday next move the Court, to nom!- 
nate One of the Perſons therein named to take the Charge of the Partnerſhip Goods, and the Collection of 


the Debts, purſuant to ſaid Award; and that the Partnerſhip Books might be immediately delivered to 


ſuch Perſon, to be diſpoſed of as ſaid Award directs; and that ſhe and her Clerks might be reſtrained, 
by the Order of Court, from diſpoſing of any of the Partnerſhip Goods, or receiving any of the Debts 
due to the ſaid Partnerſhip: That ſhe hath read the Reſpondent's Affidavit of 27th May, and faith, That 
there are therein ſeveral Aſſertions which are falſe and groundleſs; and, in particular, faith, ſhe did not as 
mentioned, or for the Reaſons therein mentioned, pretend to be very uneaſy about the Partnerſhip Books; 
but faith, that ſhe was from good Caule, well founded, really uneaſy about the ſaid Books; and did 
tor that Reaſon, and from an Apprehenſion that the ſaid Books were not fairly kept, ſome Time about 
the Month of June 1771, at the Deſire of the Reſpondent, but for her own Safety, requeſt of ſaid Light- 
burne and Deey, that they would inſpect the ſaid Books, which they did at her Houte ; and faith, that 
thereupon ſo tar were they from declaring their Opinion in Favour of Reſpondent, that the ſaid Dezy 
declared, with ſome Warmth of Expreſſion, that there were ſeveral ſtrong Suſpicions that the ſaid Books 
had not been fairly kept, or to that Effect; and in particular the ſaid Deey, in order, as ſhe believes, to 
clear up or to confirm ſuch his Suſpicion, deſired that the Bill Book, Specie Book, and Number Book, 
ſhould be produced; but faith, that none of ſaid Books were to be produced, the Reſpondent himſelf 
having, in ſome Time after he became Clerk to her, neglected to keep the ſaid Bill Book; and having, 
from or in ſome ſhort Time after he became Partner with her, neglected to keep, and aboliſhed the 
ſaid Specie Book and Number Book; all which ſaid Books, ſhe ſaith, had been during all the Time ſhe 
carried on Buſineſs, and until Reſpondent was concerned in her Buſineſs, r:gularly kept, of whic 

ſhe and One of her Clerks, who was called in upon that Occaſion, declared the Truth to the ſaid Dec 


and Lightburnez and the allo informed the {aid Decy and Lightburne, that the not keeping —_ 
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Books gave the firſt Riſe to her Suſpicion that the Partnerſhip Books were not Fairly kept; and faith, 
that for the Want of the ſaid Books the was not herſelf able to underſtand the Manner in which the 
' Partnerſhip Books were kept, and therefore ſhe troubled the ſaid Deey and Light#hrne to inſpect the 
fame, which ſhe ſaith they then declared they could not, and which ſhe believes they could not do with 
Effect, without the Aid of the faid ſeveral Books, which the Reſpondent had omitted, and as ſhe believes 
wilfully and with Defign neglected to keep, as before ſet forth: And faith, that upon their fo declaring, 
ſhe mentioned to them that ſhe would employ Clerks for that Purpoſe, which the ſaid Deey declared mutt 
be done, for that the ſaid Ligbrburne or Deey could not be Clerks : And faith, that the Reſpondent upon 
that Occaſion requeſted, that the faid Deey and Ligbiburne ſhould, at that Time, without Delay, declare 
their Opinion concerning the State of the faid Books, which he did, as ſhe believes, from a Conſciouſneſs 
that if the ſaid Books ſhould be ſtrictly examined into, the ſame would not appear favourable to him, 
but that, on the contrary, it muſt appear thereby that ſhe was defrauded by the Reſpondent ; but 
which Opinion, ſhe faith, the faid Deey and Ligbiburne then declined to declare: Saith, that ſhe did 
accordingly employ Mr. Zynch, who, as far as he could during her Stay in Eugland, whither ſhe went 
ſhortly after, and where ſhe ſtayed about Six Weeks, inſpected ſaid Books, and, on her Return, pro- 
| duced to her a Paper, containing an Account of ſeveral erroneous, and (as ſhe believes) fraudulent 
Entries, made by the Reſpondent in the ſaid Books, to the Amount of ſeveral Hundred Pounds, which 
Diſcoveries the ſaid Lynch informed her he would maintain, and prove to be well-founded ; which Paper 
ſhe afterwards produced to the ſaid Chriſtopher Decy, who, upon inſpecting ſame, adviſed her to 12 5 
a Mr. Keeffe, who, he told her, was NY {ſkilful in Accounts, and would fully inſpect the faid Bodks: 
And faith, ſhe did accordingly employ ſaid Keeffe, who, ſhe faith, did inſpect the Books; and after 
ſome Time, to wit, on the 10th September 1771, wrote a Letter to ſaid Chriſtopher Deey, at whoſe Requeſt 
he had been employed, in the Words and Figures following; (that is to ſay) + Mr. Keeffes Compliments 
« to Mr. Deey — from the preſent State of Mrs. Lincoln's Books, ſhe is totally in the Dark as to the 
« Diſpoſal of either her Old or Partnerſhip Stock, to the Application of their Produce, or the Sum 
« that under the Terms of the Deed ſhould now be to Mr. Keoph's Debit or Credit. If Arbitrators ſhould 
« be called in, they muſt ſuſpend their Determination until a Certainty, upon juſt Principles, can be had, 
« from a proper Arrangement of all Matters; ſhould ſhe reſolve upon having that Satisfaction, ſhe 
« muſt take an Account both of her Old and Partnerſhip Stock now on Hands, and I ſhall then give 
her a Plan for further Entries, that will not only keep them from Confuſion, but be a regular 
Guide, without a Tenth of the Trouble in future to her. — Henry Street, Tueſday Morning, 1oth Sep- 
« tember 1771; which Letter ſhe ſaith was wrote by the ſaid Keeffe to the ſaid Deey, without her Know- 
| ledge or Privity, and which ſhe afterwards received from the ſaid Deey; whereby allo ſhe believes it is 
manifeſt into what Confuſion the ſaid Books were thrown ; and believes tuch Confuſion was made by the 
Reſpondent having made erroneous Entries therein, and having omitted to make ſeveral neceſſary En- 
tries therein, and having wilfully and with Deſign neglected to Keep the ſeveral Books before ſpecified, 
without which ſhe believes no Merchant's Accounts can be regularly or fairly kept: Saith the Retpon- 
dent did withdraw himſelf from and neglected the Partnerſhip Bufineſs; that ſhe did not, but he did, 
in many Inſtances, give Interruption to the Sale of Goods in her Houſe ; and in particular, though 
by the ſaid Articles of Partnerſhip her Old Goods were to have an equal Chance of Sale with the 
Partnerſhip Stock, yet he frequently oppoſed the Sale of the old Goods, in order' to forward the 
Sale of the Partnerſhip Stock, by which Means both often remained unſold: —Saith ſhe did, in July 
1771, go to Londen to ſettle her Accounts with thoſe ſhe dealt with, and purchaſed Goods to the 
Amount of J. 2,000 on her own Credit and Judgment, and not on the Judgment or Credit of the 
Reſpondent ; and that though the ſaid Goods then purchaſed were entered, in the Books of thoſe 
from whom they were bought, to the Joint Debits of her and the Reſpondent, by the Name of Lin- 
coln, Son, and Keogh, ſaid Partnerſhip not having been then actually diſſolved, yet ſhe ſaith they were 
purchaſed on her own Credit, inaſmuch as ſhe and her Huſband had continued to deal with the 
Perſons from whom moſt Part of the ſaid Goods were purchaſed for about 18 Years laſt paſt, and 
as ſhe was well known to them by Name and Credit; and that the Reſpondent had not ever been 
known to the faid Perſons, nor had any Credit with them, he having never, before the ſaid Partner- 
ſhip commenced, dealt with them, ſave as her Clerk: — That it appears by the Reſpondent's Affida- 
vit that he drew out of the ſaid Partnerſhip . 441. 55. 54d. which was entered in the Partn:rſhip 
Books by her Clerks ; but faith he did not draw out the fame with her Approbation or Privity; and 
that if the ſame be entered in the Books by her Clerks, ſuch Entry is made in expreſs Contradiction 
to the Articles of Partnerſhip, it being thereby directed, that all Money which ſhould be drawn out, by 
either Party, ſhould be entered in the Hand Writing of the Party ſo drawing it out, and that ſuch 
Entry ſhould be ſigned by ſuch Party; and faith, that notwithſtanding the Reſpondent admits that he 
drew out ſaid J. 441. 5s. 5 4 d. yet the ſaid Arbitrators, in their Award, have taken no Notice 
thereof, nor have given any Credit for the ſame: That ſhe did, at the Inſtance and by the Direc- 
on of ſaid Deey, poſſeſs herſelf of the Partnerſhip Books, and remove the ſame from the Shop into the 
Office of ſaid Deey, by the Deſire of the faid Deey, who, and not the Appellant, refuſed to admit 
Reſpondent to have Recourſe thereto; and faith ſhe did, with the Approbation of Reſpondent, poſſeſs 
herſelf of the Securities for Money belonging to the Partnerſhip, which ſhe admits were before 
ulually kept by him, he having delivered the fame up to her at her Requeſt :—Saith ſhe never di- 
rected her Clerks not to obey the Reſpondent ; on the contrary, that ſhe always directed them to obey 
him, during the Time he continued to act fairly in the Buſineſs of the Partnerſhip ; and ſaith the 
Reſpondent never returned to the Shop to purſue his Buſineſs as ufual, but that pending ſaid Arbi- 
tration, to wit, about 25th March 1772, Relpondent having come to her Houſe to ſettle Matters 
amicably, it was then murually agreed upon between them, in the Preſence of her Attorney, that 
the Matters in Difference between them ſhould be referred to a Perſon afterwards to be affixed on 
between them, and that any legal Queſtion which ſhould ariſe ſhould be ſubmitted to the Deciſion 
of Thomas Kelly, Eſquire; and it was then agreed, that mutual Bonds ſhould be executed between them, 
conditioned to abide by fuch Deciſion, and her Attorney was directed to prepare ſuch Bonds—Saith, that 
the Reſpondent thereupon” went away, and having returned again about 7 in the Evening, he feemed 
to take no Notice of the Settlement which had been made in the Morning, but told her that he had 
come there for the Protection of his Property, and would remain there all Night—Satth, that not- 
withſtanding he had abſented himſelf from, and had not lain or boarded in her Houſe for about 4 
Months betore, yet he, contrary to' her Will, and to the Difturbance and Annoyance of her Family, 
did remain all Night in her ſaid Houſe :—That in the Morning of the next Day, her Attorney returned 
to her with the ſaid Bonds, and delivered to each of them a Copy: — That the Reſpondent perſiſted in 

| remaining 


ER INNS. K / , / CHE. DAS. e AS. 


TY Ur Wy vw TY ws WW jt. i Wo. 


3 YT WW YU MD WW. wry” — . * » 


eee 4 


remaining in ſaid Houſe, in order, as ſhe believes, that ſhe might by Force oblige him to 20 out 5 


and ſhe being cautious how ſhe acted, ſhe frequently calmly requeſted he would depart, which he 5s 
fuſed to do; and faith, that her Houſe being diſturbed, and her Family diſquieted, and her Buſineſs in. 
terrupted, by the Manner in which the Reſpondent perſiſted in remaining in her Houſe, ſhe deſired her 
Clerks and Servants to aſſiſt in putting him out; and faith her ſaid Clerks and Servants thereupon 
with ſeeming, but without actual Force, led the ſaid Keogh out of her Houſe z and is inclined to be. 
lieve that he came into the Houſe in order that he might have the Semblance of Force uſed againſt 
him; for that he deſired her Servants to uſe Force to put him out, and for that he, on the 2d of 
April laſt, 1772, gave Examinations againſt her and Six of her Clerks and F amily, for having, as he 
alledged, received frequent Abuſe from her; and believes a Warrant was granted upon the ſaid Exami. 
nations: And faith, that ſhe and her Clerks were arreſted thereupon, and obliged to give Security in C. 500 
each, amounting to LF. 1,400, conditioned that ſhe and her ſaid Clerks ſhould be of the Peace and good 


Behaviour to him :—Saith he wilfully neglected the Buſineſs of the ſaid Partnerſhip; and that in turning 


him out ſhe acted with the Advice of her Counſel :—Saith that many of the Charges mentioned in the 
Reſpondent's Affidavit, relative to the Accounts kept by him, are ſo complicated, and fo far vary from 


the Truth, that it is not poſſible to ſet the ſame right, without PONY the ſaid Books, and re-cxamin.- 


ing the Abſtracts thereof taken by the ſaid Lynch and Keoffe, which ſhe had not an Opportunity 
of doing, previous to the Swearing of this her Affidavit ; but ſaith, that from the ſeveral Perſons, 


who ſhe has employed to inſpect the ſaid Books, ſhe has been informed, and believes the Truth is, that 
Reſpondent is juſtly and fairly indebted to her in ſeveral Sums, on Account of his Miſentry 


and Malentries in ſaid Books, many of which ſhe, or thoſe employed by her, to inſpe& the ſaid 


Books, by Reaſon of his extraordinarily confuſing the ſame, have not been able hitherto to dif. 
cover; and faith ſhe is ready and willing to enter into a Recognizance, and give ſuch Security 
as the Court ſhall think fir, to be accountable to pay to the Reſpondent any Sum in which ſhe, 
upon a fair Account to be ſettled between them, ſhall appear to be indebted to him, provided 
he ſhall be obliged to give ſuch Security to her :—Saith, that the Debts mentioned in Reſpondent's 
Affidavit to be due by the ſaid Partnerſhip, and to amount to L. 7,000, have been paid by her 
ſince the Reſpondent quitted her, ſave about /. 8 or goo, and therefore ſhe does not believe the 
Reſpondent ftands engaged for the Debts of the ſaid Partnerſhip :—Admits the Reſpondent did 
not produce a ſingle Witneſs on his Behalf before the Arbitrators, inaſmuch as ſhe believes he 


could not procure any Witneſs on his Behalf :—That ſhe conceived the Import of Hartley's Note to 


her was as mentioned in her former Affidavit, becauſe ſhe received verbal Meſſages from ſaid Tra- 
vers Hartley, Deey, and Jaffray, ſeverally, That they would not be further concerned in ſaid Refe- 
rence; and in particular ſaid Deey ſent her a Meſſage, That he would not be further concerned in 
the ſaid Reference, but would leave her where ſhe began: That therefore and thereby ſhe was 
revented from attending ſaid Arbitrators :—Saith, that ſhe or her Clerks, to her Knowledge or Be. 
fief never embezzled any Part of the Partnerſhip Effects, or deſtroyed the Fund for Payment of 


the Partnerſhip Debts :—Does not know, nor can ſet forth, whether any of her Clerks loſt 100 Gui- 


neas of the Money of the Partnerſhip at Gaming; but faith, if he did, ſhe never connived at the 
ſame :— Saith, the Advertiſement, in the Reſpondent's Affidavit mentioned, was inſerted in the public 


Papers by her ſome Time in the Month of September 1771, and was continued therein till the gth 


of January 1772; but ſhe is adviſed and believes, that as the ſaid Partnerſhip was not then actu- 
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ally diſſolved, the ſaid Advertiſement or any of the Entries mentioned to be made in the Cuſtom- 
houſe Books, cannot be conſidered in Contradiction to any of the Matters contained in her ſaid 
Afidavit :—Saith, that the Reſpondent, on the 4th of June 1772, filled an Affidavit in this Cauſe, 
which ſhe hath read; and admits that he did, as therein mentioned, apply to her to examine the 
Partnerſhip Books, which ſhe admits ſhe refuſed to admit him to do, or to join him in the Ap- 
pointment of a fit Perſon to take the Charge of the Partnerfhip Books and Goods, and refuſed 
ſo to do from an Apprehenſion that the ſaid Award would be ſet aſide; and admits, that, for the 
Reaſons aforeſaid, ſhe refuſed him Admittance into the Shop on the 4th of June; and ſubmits to 
the Court, whether ſhe ſhould be compelled to comply with ſaid Award:—And ſaith, ſhe does not, 


nor ever did, intend to defraud the Partnerſhip Creditors or the Reſpondent in any Reſpect what- 


ſoever ; on the contrary, ſhe 1s ready and willing to give ſuch Security, to pay any Sum in which 
ſhe ſhall appear to be indebted to the faid Partnerſhip, or to the Reſpondent ; and believes, that 
by the Reſpondent's ſeeking to eſtabliſh the ſaid Award (which, if eſtabliſhed, he is conſcious will 
preclude her from examining his Accounts) he intends grolsly to defraud her. | 


The Reſpondent, from Experience, expecting every Thing unfair from the Appellant, 
and apprehending an Embezzlement of the Partnerſhip Effects, did, on the 4th of June, 
regularly ſerve a Notice, That he ſhould, on the 6th, apply to the Court to nominate tome 
One of the Ten Perſons whole Names were wrote under ſaid Notice, and who were 
Men of the firſt Fortunes and Characters in Trade in Dublin, or ſome other fit Perſon, 
to take the Charge of the Partnerſhip Goods, and the Collection of the Debts; and that 
the ſaid Goods, and allo the Partnerſhip Books, might be delivered to ſuch Perſon, to be 
diſpoſed of as the ſaid Award directed; and that the Appellant and her Clerks might 
be reſtrained by Injunction from ſelling, diſpoſing, or carrying off, any of the Partnerſhip 
Goods, or receiving any Part of the Debts. 

After Service of the ſaid Notice, the Appellant having got a freſh Attorney, on the ſame 
Day gave Notice, that the Appellant would, on the Firſt Day of the next Trinity Term 
(19th June) move to ſet aſide ſaid Order of 2d June, and ſhew Cauſe why the Award ſhould 
not be confirmed; and required an Account of the Reſpondent's Coſts under fame Order, 
that they might be taxed, with a Promite to pay the ſame: — That it plainly appearing 


ſuch Notice was calculated for Delay, and, if poſſible, to fruſtrate the Effect of the Re- 


pondent's Notice, Reſpondent's Attorney therefore, on fame 4th June, gave a further No. 
tice, That unleſs the Appellant moved, purſuant to her Notice, that Reſpondent would 
move to diſcharge the ſame, with Coſts, | | 

Upon the 6th June the Reſpondent moved the Court, to have a Perſon appointed 
to take Charge of the Partnerſhip Effects, Sc. purſuant to his ſaid Notice, which Motion 
was ſtrongly oppoſed by the Appellant's Counſel ; when the ſaid Court, upon full and ſo- 
lemn Debate, did order, That it ſhould be, and it was thereby referred to the Chief Remem- 


brancer of ſaid Court, or his Deputy, to appoint a proper Perſon or Perſons to take 3 
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Schedule, and the Charge of the Partnerſhip Goods and Books; and that the Perſon or 
Perſons who ſhould be fo appointed, ſhould give good and ſufficient Security, by Recog- 
nizance, in the Sum of L. 10,000, conditioned to be accountable for the ſame: And did 
further order, That the Appellant ſhould not diſpoſe of any of the Partnerſhip Effects, 
nor receive any of the Partnerſhip Nebts, without the Conſent of the Reſpondent : And 
the Chief Remembrancer being attended by all Parties, purſuant to due Notice, did, on 
the gth of June, report, that Harcourt Ligbtburne of the City of Dublin, Merchant, An- 
drew Reynolds, of the ſaid City, Silk Manufacturer, were fit and proper Perſons to take 
ſuch Schedule, and Charge of the Partnerſhip Goods and Books; and that they did 
accordingly enter into ſufficient Security, in the Sum of /. 10,000 each, conditioned to 
be accountable as the ſaid Order directed; and the Appellant actually attended with the 
Attorney, on the ſaid Perſons entering into the ſaid Recognizance, and had the Security 
ſworn to be worth L. 20,000. | 


Between the aid gth of June and the 52d July, the following Affidavits were filed. 


Francis Cochran, Clerk to the Appellant, ſwears, That on the. 15th of March 1772, the 
Reſpondent having, with ſeveral other Perſons, come into the Appellant's Houſe, and having behaved 
in a turbulent; Manner, the Deponent did, at Appellant's Deſire, go to ſaid Chriſtopher Deey, and 
requeſt he would not ſuffer the Reſpondent to come to the Appellant's Houſe, and diſturb her 
Buſineſs in ſuch a Manner, until an Award ſhould be made; and faith the ſaid Dezy thereupen told 
him, and ſwore repeatedly, he would not be further concerned in the ſaid Reference; and Deponent 


having thereupon aſked the ſaid Dec, What would the Appellant do? the ſaid Deey told him, ſhe 


was where ſhe began, and that they might ſettle it among themſelves as well as they could; for 
that the Arbitrators would never make any Award between them; of which Meſſige, Deponent the 
ſame Day informed the Appellant, 


SariTH, That ſome Time after ſhe had taken Reſpondent into Partnerſhip, ſhe found that he made 
ſeveral falſe Entries, to the Amount of ſeveral Hundred Pounds, to her Prejudice, many of which he 
was detected in, and admitted before the Referees; yet though ſaid ſeveral Entries fo im- 
properly made, and ſeveral Sums taken out of the ſaid Stock, were ſome of the material Points re- 
ferred to, and to be determined by, the ſaid Referees, they made no Award whatſoever relative 
thereto: That by the Articles of Partnerſhip, the whole Stock remaining, and Debts due, were, upon. 
the Diſſolution of the Partnerſhip, to be divided into as many Shares as Reſpondent's Share 
therein ſhould be equal to, and ſhe and he were to caſt Lots for the firſt Share therein; 
yet the Referees have awarded, that a compleat Schedule of all the Goods remaining on 
Hands, belonging to the Partnerſhip, ſhall be immediately taken, and a Perſon appointed to 
take Charge of the Goods, and fell the ſame as ſpeedily as poſſible, for ready Money, by 
Public Cant; and that a Perſon, to be approved in Manner in ſaid Award mentioned, ſhould receive 
all the ſaid Debts due to the Partnerſhip.—Saith, ſhe is adviſed that ſuch Award is expreſsly con- 
trary to the Articles of Partnerſhip, and if carried into Execution would be ruinous to her and her 
Children; for ſhe verily believes that the Goods awarded by ſaid Referees to be Partnerſhip Stock 
would not ſell by Auction within . 2,000 of the firſt Coſt of ſaid Goods, or within LF. 3,000 or more 
of what they may be fairly ſold for at her Houſe, in the uſual Manner as all Goods of that Kind 
are uſually fold in ſuch Shops; beſides, that an Auction of ſaid Goods would in the greateſt Degree 
ſuppreſs the Trade of her Houſe, and injure her Credit and Character in Buſineſs; and ſaith, that the 
Reports that there would be, under the Order of the Court, an Auction of her Goods, has already 
been attended with ſuch evil Conſequences, that many of her Friends and Dealers came and ſent 
to her, to enquire about her Affairs, and how they were circumſtanced, in order to ſupport her Credit, 
owing, as ſhe believes, to the Reports ſpread by the Reſpondent to injure the Credit of ſaid Houle, 
and improper Uſe he has made of the Order obtained in this Honourable Court; and faith, that ſhe 
hath diſcovered, ſince the Signing of the Submiſſion, that the Referee appointed by the Reſpondent 
had from Time to Time borrowed ſeveral Sums of Money, Part of her Property in ſaid Houle, from 
Reſpondent, to anſwer his Occaſions, and gave Notes for the ſame, which were paſſed to his Tradeſmen, 
who before were uſually paid in Caſh ; which greatly injured her Credit with them, and, was done 
by Reſpondent to oblige and ſerve ſaid Referee, expreſly contrary to the Partnerſhip Deed, and, as ſhe 
believes, entirely unknown to her, until ſhe diſcovered the ſame, after he had been appointed Referee; 


and faith, that One of ſaid Referees, and not herſelf, appointed Two other Referees, Perſons whom ſhe 


had no Manner of Connection or Acquaintance with, or ever ſaw, as ſhe believes, till they attended 
the Reference; but faith, that ſhe was ſo willing and deſirous to avoid Law, and end the Matter in an 
amicable Manner, that ſhe left the naming of Two of the ſaid Arbitrators to One of ſaid other Referees; 
and faith, that if ſhe was to be injured by the ſaid Award in no greater Sum than /. 500, that to avoid 
Suit ſhe would ſubmit thereto; but verily believes ſhe and her Children would be unjuſtly and un- 
fairly injured thereby, if carried into Execution, in above L. 3,000; and faith, that the Reſpondent, with- 
out the leaſt juſt Cauſe or Provocation on her Part, totally quitted her Houſe and Shop in the Month 
of December laſt, as ſhe beſt recolle&s, and never returned for about Three Months, or attempted to 
return; and was fo far from aſſiſting in the Buſineſs, that he by Speeches and otherwiſe diſparaged 
the Houſe, and Buſineſs of it, as much as poſſible; and faith, he often declared to her and others, that 
he would injure her Houſe and Trade; which ſhe believes he will fully accompliſh, if he be permitted 
to carry ſaid Award into Execution; and faith, that ſhe hath paid, partly by the Produce of her Stock, 
and of Debts due to her, and partly by the Produce of the Partnerſhip Stock, all the Partnerſhip Debts 
due to and for November 1771, except about the Sum of /. goo due, and that there is an inconſiderable 
Sum, of the Debts all-diged by ſaid Reſpondent to be Partnerſhip Debts, ſince due, in Compariſon 
of the Fund tor the Payment thereof, and which ſhe believes ſaid Keogh will never be applicd to for. 


Marhrw HyLax, Shopkeeper to the Appellant, faith, That on the 17th of March laſt, the Reſpondent. 
having come to the Appellant's Shop, accompanied by Mr. John Keogh, Attorney, and ſeveral other 
Perſons, and the ſaid John Keogh, Attorney, having endeavoured to perſuade the Reſpondent, that the 
ſaid Shop, and all that was in it, belonged to him, and that if any Perſon in the ſaid Shop ſhould 
retuſe to obey him, he ſhould ſend him to Newgate ; and having otherwiſe behaved themſelves in a 
violent and turbulent Manner, and the Reſpondent having carried away the Keys of the Appel- 
lant's Ware Rooms, and left the ſame open, he did, at the Appellant's Deſire, go to Travers [/artley 

D 


and 


Affidavit Appel- 
lant, ſworn 18th 


June 1772. 


bal 
and Alexander Paffray, Two of the Arbitrators; and did on her Behalf, inform them, ſeverally, of dle 
Reſpondent's having been in her Houſe, and of the Manner in which he had behaved; and requeſteg 


of them, that they would endeavour to have Matters ſettled between them, in ſuch Manner 
as they coo of beſt; and ſaith, the ſaid Hartley and Jaffray ſeverally told Deponent, they 


would not further concerned in the ſaid Reference, nor would they make any Award; but 
that they might ſettle it among themſelves; and ſaith he on the fame Day informed the Appel. 


lant of the ſaid Meſſages. 


SaiTH, That together with the Papers, mentioned in her former Affidavit t6 be ſent by her to 
Travers Hartley, ſhe ſent him a Letter, wrote by her Directions, in the Words following; (to wit 
« Mrs. Lincoln's Reſpects wait on Mr. Hartley, and fearing leſt the Method now in Agitation of 
« juſtifying both Parties may not take Place, in the Manner that Mr. Hartley would adviſe, ſce; 
« he might leave it to her Charge hereafter, if ſhe did not lay the incloſed Papers before him, 
% and the other Gentlemen Referees, ſhewing the Juſtice of the Claims ſhe made in his Preſence the 


<« laſt Night of the Meeting, when ſhe begged for Time to put theſe Claims together, a Demand | 


« of J. 634. 15. 11d. which ſhe has on the Partnerſhip Profits, and of which ſhe never received 


« any. March igth, 1772. In Anſwer to which Letter, ſhe faith the ſaid Hartley, on the 21ſt of 


ſaid March, returned the ſaid Papers to her, together with a Note, in the Words following: « Mr. 
« Hartley's Compliments to Mrs. Lincoln, and returns the Papers ſhe ſent him, which he has no: 
looked into; he muſt be excuſed from taking any further Trouble in this Affair. March 21|, 
« 1792.” And faith, the Fears expreſſed in her ſaid Letter to the ſaid Hartley, were occafioned 
by ſeveral Declarations made, and Meſſages ſent, by all the Arbitrators in this Cauſe, to her, That 


| they would not be further concerned in faid Reference; which Meſſages the conſidered the fail 


Affidavit Reſpon- 
dent, ſworn 2oth 


Ju 1772. 


Afradavic of Late 


Hariley's Note to be a full Confirmation of. 


Sarrn, That ſaid Harcourt Lightburne, and Andrew Reynolds, on the 15th June then laſt paſt, did 
enter into Security, in the Sum of FL. 10, ooo, purſuant to ſaid Order; and that he verily believes that they 


did, on the 16th of the ſame June, go to the Houſe where the Partnerſhip Trade had been carried on, 


with Intent to take a Schedule, and Charge of ſaid Partnerſhip Goods and Books; and that the Shoj 


Door was bolted, and that the Appcllant anſwered them from the Window, and informed them, She 
knew their Buſineſs, and would not permit them to go into the Houſe: And faith, he hath been 


credibly informed, and verily believes, that ſhe hath ſince fold and diſpoſed of Part of the Partnerſhip 
Goods, to various Perſons ; and that he hath ſeen a Bill and Receipt for Part thereof,“ as he believes, 
under the Hand of One of her Clerks; and that ſhe hath alſo received Part of the Partnerſhip 


Debts. | | | 


When Trinity Term came, the Appellant gave Notice of Motion to ſet aſide the ſaid Or- 
ders of the 2d and 6th June; and the better to enable her to make ſuch Motion, ſhe depoſited 
the Coſts under the ſaid Order of 2d June, amounting to /. 54, with the proper Officer; 
and the ſeveral Matters were debated on ſeveral different Days; and pending the ſaid De- 
bate, the Appellant having refuſed to pay any Obedience to the Order of the 6th of Fur, 
the Reſpondent ſerved a Notice of a Motion for an Attachment againſt the Appellant, for 
her Contempt of and Diſobedience to the ſaid Order; and the ſaid Motion having come on, 
and been in Part ſpoke to, on ſeveral Days, as well in as after Trinity Term, and ſeve- 
ral Propoſals offered during the Debates, a Propoſal was, on 22d July, made on Appellant's 
Behalf, That if Reſpondent would conſent to be conſidered as a Clerk, from the Commence- 
ment of the Partnerſhip to the Day on which the ſaid Award was made, that ſhe would pay 
him his original Capital of C. 700, with Intereſt, from the Date of the Articles, and his Salary 


of 100 Guineas a Year, and /. 140 for his Coſts, and give ſufficient Security to indemnify him 


from the Partnerſhip Debts; and he was likewiſe to give a Bond in /.2,000 Penalty, to be ac- 
countable for what he had received; and all further Proceedings in the ſaid Cauſe were to drop; 
which Propoſal, although very diſadvantageous to the Reſpondent, he nevertheleſs, for Peace 
ſake, did accept of; the Money was agreed to be paid to him on that very Day, and the Court 
was pleaſed to approve the Agreement; and, in Conſequence thereof, the Appellant went and 
received back the J. 54 Coſts depoſited with the Officer of the Court. | 
The Reſpondent conſidering himſelf and the Appellant equally bound by the Agreement, 
made with the Permiſſion and under the Sanction of the Court, and in Part carried into Execu- 
tion by the Appellant, by her taking back again the C. 54 Coſts out of Court, expected nothing 
leſs than the Appellant's ſtrict Performance thereof; but when, after various Meetings and 
Applications, the, by Wrangling and Altercations, was determined to avoid the pertecting 
laid Agreement, by Payment of the Money, and the Reſpondent having waited in vain the 
whole ſubſequent Michae/mas Term for the Performance of her Agreement, he, on the 2d De- 
cember following, gave Notice of a Motion for an Attachment againſt her, for her Contempt ot 
and Diſobedience to the ſaid Order of the 6th of June, in not only refuſing to ſuffer th Perſons 
appointed by the Court to take a Schedule and Charge of the Partnerſhip Effects and Books, 
but alſo for receiving the Debts, and felling the Partnerſhip Goods, without the Conſent 
of Reſpondent; and for her further Contempt, in impoſing upon and trifling with the 
Court, in making Propoſals for accommodating the Matters in Diſpute with the Reſpon- 
dent, and conſenting, in open Court, to perform the ſame, when in Reality ſhe had no ſuch 
Intention, and thereby miſleading the Court, and delaying the Juſtice thereot ; and that ſuch 
Motion would be grounded upon the Orders of the 2d and 6th Days of June laſt. 
The Motion accordingly came on upon different Days; and the Court having thought ft 
to examine the Appellant's Attorney upon Oath, did, upon hearing ſuch Examination, and 
reading the ſeveral following Affidavits, and upon full and folemn Debate of the Matter, on 
the 12th of December laſt, order that an Attachment ſhould be awarded againſt the Appellant, 
for her ſaid Contempt in faid Cauſe; but that the Execution thereof ſhould be ſuſpended until 
the 22d Day of January, and that the Appellant ſhould pay the Coſts of the Motion. 


S4iTi, That he hath been called upon by the Appellant, to examine the Account Books between her 


rexce Keefe, (worn and the Reſpondent, relative to ſaid Partnerſhip, and hath inſpected ſaid Books, and alſo peruſed the 


ich Nowvemcer 


ay 
17 „ 
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Articies of Partnerſhip; that the ſaid Account Books are very voluminous, and the Entries made 


therein appear to be very much confuſed and complicated: And faith, it appears to him from ſaid 
FE | Articles, 


— * 
mntworn 


wer 1772 


is) 


Articles, that Two different Stocks are thereby diſtinguiſhed, 212. one called the Old Stock, belonging to 
Mrs. Lincoln only, and another called the New Stock, in which New only the Reſpondent appears by 
ſaid Articles to be intereſted : That by ſaid Books it appears, that the Accounts relative to the Old Stock 
are blended with the Accounts relative to the ſaid New and Partnerſhip Stock, which have created ſuch 
Confuſion in ſaid Books, that *tis impoſſible, as he believes, for the moſt ſkilful Accountant to point 
out, with any Degree of Accuracy or Preciſion, the real or true State of thoſe Accounts, without 
tranſcribing or diftinguiſhing, in other or new Books, the ſaid Two leveral Accounts, and keeping the 
ſame diſtinct and ſeparate from each other: Saith, there appears, upon the Inſpection of ſaid Books, to be 
many irregular and incorrect Entries; and that, conſidering the Articles of Partnerſhip conſtitute Two 
diſtin& and ſeparate Stocks, and that the Accounts of each ſhould be held and entered in the ſame 
diſtinct and ſeparate Manner, faith, the Account of ſaid Stocks, ſtated on ſaid Books, appear incon- 
ſiſtent with ſuch a Mode or Regulation; and faith, ke hath found manifeſt Errors, and irregular Entries, 
in ſaid Books, which, he believes, upon a fair and perfect Stating of ſaid ſeparate Stocks and Accounts, 
agreeable to the Articles of Partnerſhip, will appear to the Prejudice of Appellant to the Amount 
of C. 1,000, and upwards ; and from the Irregularity and Confuſion of ſaid Books, and the 
' improper Entries made therein, he hath already diſcovered he has Reaſon to believe, that other 
improper and erroneous Entries have been made in {aid Books, to the Prejudice of Appellant : Saith, he 
apprehends, that until ſaid Accounts ſhall be drawn out ſeparate and diſtinct from each other, it will be 
impoſſible for the moſt ſlci ful Accountant to aſcertain the true State of ſuch Accounts between the 
Parties, with ſufficient Accuracy or Preciſion. 310 5 | | 


worm 2304 SAITR, That Appellant finding the Court had recommended her ſecuring /. Soo to the Reſpondent, 
+7177: by Bond, payable in Six Months, notwithſtanding ſhe was convinced that a large Sum of Money, to the 
Amount of /. 600 and upwards, then appeared on the Partnerſhip Books to her Prejudice, by falſe and 
erroneous Entries made by the Reſpondent, as ſhe believes; and notwithitanding ſhe had Reaſon to 
ſuſpect that further Errors to her Prejudice would appear when the Books could be minutely inſpected by 
a Perſon of Skill in Accounts, yet ſhe was determined to comply with the Recommendation of the Court, 
and more eſpecially as the Court had ordered the Reſpondent to give Security to anſwer her for any 
Embezzlement that ſhould appear to her Property; and faith, that tearing the Reſpondent might make 
an ill Uſe of her Bond to be given by her, to prejudice her in her Credit, ſhe therefore, in order to 
prevent him from making ſuch an ill Uſe of her Bond, borrowed the Sum of /. 800, in order to pay 
him in Caſh, and offered to pay him in Caſh, according to tae Settlement recommended by the Court, 
provided he would allow thereout the Sum of Z.25, or thereabouts, due to her Houſe by a Friend of 
the Reſponden , to whom he had given Credit to that Amount, without her Knowledge or Conſent; 
and faith, that although the Money was tendered to the Retpondent upon theſe Terms, yet he abſolutely 

refuſed accepting it; and faith, the Reſpondent, in order to harraſs and diſtreſs her, prevailed on a 
Weaver, with whom ſhe and her Family had dealt for upwards of Twenty Years, and within that Time 
had paid him FL. go, or 40, ooo, to call upon her, and to preſs her, both by verbal Meſſage and 
Letter, not only for the Money which was then due to him, bur alſo for Money that, according to the 
uſual Credit given by Weavers to Mercers, would not become due to him for Three Months afterwards ; 
and that being ſo preſſed and threatened by ſaid Weaver, ſhe was under the Neceſſity of paying him with 
the Money ſhe had borrowed to pay the Reſpondent; and that, notwithſtanding this Inconveniency, 
ſhe was determined to ſubmit to the Injury that might attend her by executing to the Reſpondent * 
a Bond for the /. 800, and therefore ſhe appointed a Meeting for that Purpoſe, at the Houle of her 
Attorney, where ſhe attended purſuant to her Appointment, accompanied by Mr. Purcell, who was 
tke Gentleman the Reſpondent had agreed in Court to accept as her Security: But faith, the ſaid 
Reipondent then abſolutely refuſed accepting the Bond, alledging that he muſt have Money, and that 
he would accept of no other Payment, although ſhe then had, and has now, in her Hands, a Bond 
and Warrant, filled up in the Reſpondent's own, Hand Writing, with the Names of hericlf and the 
{aid Mr. Purcell, for ſecuring ſaid C. 800, payable in Six Months from the 18th; Day of July laſt : 
That being obliged to go to England, ſhe cauſed her Attorney to write to the Reſpondent's Attorney, 
and therein preſſed him again to accept the Bond, agreeable to the Terms agreed and concluded upon, 
and recommended by the Court; and therein informed him, that ſhe was ready and! willing to comply 
with the Terms recommended by the Court; all which the Reſpondent declined: That ihe went to 
Landon, and arrived there about the 25th of Auguſt laſt, and had there taken up upon Credit, as uſual, 
ſome Part of her Winter Silks; but the Reſpondent ſoon after followed her, and brought with him, 
as ſhe believes, an atteſted Copy of the Order of the 6th Jane laſt, and produced ſaid Order to the 
Perſons in London with whom ſhe dealt, and mentioned that her Houſe had fallen into Diſrepute and 
Diſcredit, and attempted to ſupport ſuch his unjuſt Aſperſions by producing ſaid Order of the 6th of | 
uz, although ſhe believes the Operation of the ſame was at leaſt ſuſpended, if not totally ſuperſeded, 
by the tublequent Senſe of the Court, and the Agreement recommended by the Court; and Reſpondent 
told ſome of ſaid Perſons, that he had diſcovered what he called the declining State of that Houſe, and 
the Diſrepute it had fallen into, and that therefore he had determined to quit faid Houle, and was obliged 
to have Recourſe to that Method of drawing his Property and Salary out of ſaid Houle, as there were no 
rrofits made in ſaid Houſe ; notwithſtanding the Reſpondent had himſelf drawn out of the Profits of 


ſaid Houſe, for One Year, the Sum of /. 441. 155. ; and that Reſpondent, by various other Ways and 
Means, ſtrove as much as in his Power to injure, and, it poſſible, totally ruin her, by injuring her 
Credit, and almoſt preventing her from getting any Credit in London for the Goods ihe had Occaſion 
tor; and ſhe faith, ſaid Order of 6th June, accompanied with the Inſinuations and falſe Aſſertions 
of Reſpondent, had ſuch Weight and Influence, and gained ſuch Credit with ſome of the People in 
London with whom ſhe had dealt for ſeveral Years lait paſt, on her own Security, that ſome. of ſaid 
People came to her Lodgings, and told her, that ſhe muſt give Security for the Goods ſhe had taken 
upon Credit, and which ſhe had ſent to Chefter in their Way to Dublin; or if ſhe declined paying tor, 
or giving the Security they required, they would ſend for their Goods ro Cheſter, and cauſc them to be 
brought back: And faith, ſhe then in vain ſhewed ſaid Manufacturers the Settlement adopted and 
recommended by the Court, telling them, it was not the Intention of the Court to ruin a Houtc 
i Credit; but ſaid Manufacturers attended only to the Order of the Court; which laid her under 
preat Ditficulties, as ſhe was obliged to pay ready Money, and give Sccurity, payable at a very ſhort 
Lay, tor moſt Part of che Goods the had before the Reſpondent's Arrival in Londen taken up upon long 
Credits, as uſual; and lays, ſhe has been informed, which ſhe believes to be true, that the P.cipondent in 
Particular applied to Meflrs, Borland and Bampard, of London, Merchants, and in order further to ox 55 
er 
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Affidavit of Re- 
ſpondent, filed 
ad December 1772. 


Note. Appellant 
now turned off Ri- 
chard Colles, as ſhe 
before did Barry 
Colles; and on 3d 
| Nowember Mr. 

Bayles was appoint- 
ed her Attorney, 


616) 
her in the Eſteem, Credit, and Confidence of her Eugliſʒ Dealers, he not only informed them verbally, but 
offered to make a voluntary Affidavit, which ſhe has under the Signature of Boland and Ce, that a Part 
of ſome Velvets, which had been formerly conſigned to her by ſaid Bowland and Barnyard, to be dif- 
poſed of by her on their Account, had been ſold by her conſiderably higher than ſhe really fold ſame 
and than the Liſt of the Sales returned them by her amounted to; and the Reſpondent alſo told ſaid 

| Bowland and Banyard, that ſhe had not paid Duty for importing ſaid Velvets, and that ſhe had frau. 
dulently charged them with having paid Duty for ſame ; notwithſtanding he had out of the Part. 
nerſhip Caſh actually paid the Sum of . 52 Sterling for the Duty of ſaid Velvets, as appears by 
a Certificate from the Cuſtom» Houſe in Dublin, ſigned and atteſted by the proper Officer there, that, 
ſuch Duties were paid for ſaid Velvets; and ſaith ſaid falſe and groundleſs Aſſertions fo exaſperated 
Bowland, that he had determined with himſelf to arreſt her for a Balance, which he ſuppoſed from 
the falſe Aſſertions of Reſpondent had been due to him; and believes ſaid Bowland would have 
actually cauſed her to be arreſted, but that a Friend of hers in London, having by Accident been 
informed of Bowland's Intention, came to, and informed her of her Danger: —Saith, that notwith. 
ſtanding ſhe had not at that Time completed her Buſineſs in London, ſhe was, for the Security 
of her Perſon, obliged to leave London by Night; and fſaich the Reſpondent hath alſo applied to 
ſeveral of thoſe who are indebted to her in this Kingdom, and has cautioned them nor to pay 
the Debts due by them to her, and many have actually refuſed to pay ſame, alledging that they 
have been cautioned to that Purpoſe by the Reſpondent, who produced to them the Order of the 
6th June, which reſtrained her from receiving the Debts without his Conſent; by which Means ſh5 
is totally deprived of the Means of ſupporting her Credit, and laid under great Difficulties, 
whereby the Credit and Reputation of her Houſe is in the moſt imminent Danger: Saith ſhe hath 
carefully examined her Books of Account fince laſt Term, and hath ſince that Time diſcovered fraudulent 
Entries made by Reſpondent, or under his Inſpection, or by his Order, to her Prejudice, to the Amount 
of . 1,320. 65. 5d, which, with the Sum of J. 441. 155. 24 d. which he has acknowleged he has 
drawn out, makes together the Sum of J. 1,759. 15. 7 d. Sterling; and is further confirmed, as to the 
Truth of ſaid fraudulent and erroneous Entries, from the Reports of a Merchant, who is very ex- 
perienced in Book-keeping and Accounts, and who was requeſted by her to inſpect ſaid Books and Ac- 
counts, and alſo from the Reports of an able and experienced Book-keeper, who has alſo inſpected ſaid 
Books and Accounts; and believes, that upon a fair Account to be ſtated and ſettled between her 
and ſaid John Keogh, agreeable to the Articles of Partnerſhip executed between them, he will appear to 
be conſiderably indebted to her in a very large Sum of Money, over and above all juſt Allowances 
whatſoever :—Saith the Reſpondent, as ſhe hath good Reaſon to believe, hath alſo taken out of her Houſe 
ſeyeral Securities for Money, and other Papers and Accounts which belonged to her, and that he detains 
ſame; and particularly, that he took from her Houſe a Bond and Warrant of a Mr. Cujack, payable 
to her, for the Sum of /. 200, which he detained in his Hands, Cuſtody, and Poſſeſſion, and denied 
he had ſame, till about the gth of November Inſtant, when he being conſcious that he had ſaid Bonds, 
and fearing that ſhe could prove that he had ſame in his Hands, as Deponent believes, he therefore 
thought proper to ſend ſaid Bond and Warrant to her Houſe ; and faith, ſince the 15th of June laſt, ſhe 
hath paid off and diſcharged the Sum of /. goo Sterling, which was the Amount of the Sum, or 
thereabouts, that then remained due and in Arrear of the Partnerſhip Debts, to and for November 
1771; and faith, that every Shilling of the Partnerſhip Debts, which were due to and for Novem- 
ber 1771, before which Time the Reſpondent quitted her Houſe, has been paid off and diſcharged by 
her; and that ſhe hath alſo paid ſeveral thouſand Pounds for Goods ſhe had taken upon her and Son's 
Credit only, ſince the Time the Reſpondent quitted her, and deſerted her Buſineſs. | 


JJ . 


Saru, That this Cauſe having been often debated, and the ſame having come on again the laſt of 
the Eight Days after the laſt Trinity Term (22d Fuly) the Court were, as he believes, about giving 
their Opinion thereon ; to prevent which, the Appellant's Counſel repeated a Propoſal, which had been 
made ſeveral Days before, but which ſhe evaded performing, to pay him the Capital he had pur into 
Trade, with Intereſt, as alſo a Salary at the Rate he had received previous to his entering into Part- 
nerſhip, and C. 140 for his Coſts, and was allo to indemnify him from the Partnerſhip Debts; which 
- Propoſal he did agree to; and ſhe having alledged, contrary to the Truth, that he had not fairly ac- 
counted with her for the Partnerſhip Effects, he agreed to enter into ſufficient Security, in a Sum of 
L. 4,000, to be accountable for any juſt Claim or Demand of the Appellant; and her Counſel and 
Attorney in open Court did promite, on her Behalf, that he ſhould be paid the Sum propoſed to 
be paid to him in Caſh; and faith the ſame was the Propoſal of the Appellant, or thoſe employed 
by her; and that the Court recommended it to the Reſpondent's Attorney, he believes, to accept of the 
ſame ; and faith the ſaid Sum was to be paid the Evening of the laſt of the ſaid Eight Days; and the 
Papers that were to be executed by both Parties upon that Occaſion were agreed upon, and the Ap- 

lant's Attorney indorſed his Name upon them in open Court, to prevent further Diſputes. . | 

That he, his Agent, and Security, did attend at the Houſe of Richard Colles, the Appellant's then At- 
torney, at Stephen's Green, on the Evening of the laſt of the ſaid Eight Days; and having waited there 
a conſiderable Time for her, who did not think fit to attend, but ſent Word that ſhe muſt conſult her 
Counſel as to the Papers that were to be ſigned, or to that Effect, though they had been as aforeſaid 
approved of by her Counſel and Attorney: — That, purſuant to a Second Appointment, he, his Agent, 
and Security, again attended at the Houſe of ſaid Colles; when ſhe objected to the Manner the Account 
between her and Reſpondent was drawn up; and he thereupon, by the Advice of his Agent, did agree, 
that the ſaid Colles ſhould draw up the ſaid Account, which he did do, and thereby a Sum of C. 824. 95. 54: 
including the Coſts agreed to be paid him, appeared to be due to him, over and above all juſt Al- 
lowances, upon the goth Day of July then laſt paſt: — That the Appellant then put off the Payment of 
the ſaid Money for a few Days; and he having again attended at faid Co/les's, with his Agent and Secu- 
rity, purſuant to another Appointment made by the Appellant, ſhe then propoſed to give a Bond for the 
Money, payable in 12 Months, which Deponent rejected; and ſaith ſhe hath never ſince paid the faid 
Sum of LF. 824. 95s. 3 d. or any Part thereof, or given any Kind of Security for the fame; although 
he did at One of ſaid Meetings, at Colles's, offer to take the Bond of the Appellant, and of Ignattü 
Purcell, Gentleman, payable in Six Months ; and he, for that Purpoſe, filled up a Bond and Warrant 
for ſaid Sum, payable in Six Months, which is in her Hands, as he believes, although ſhe was by the 
latter Agreement to pay him in Caſh : — Saith, That the Appellant hath not only refuſed the Perſons ap- 
pointed by the Court to take a Schedule or Charge of the Partnerſhip Goods and Books, but recev 


ſeveral of the Partnerſhip Debts, and hath fold and diſpoſed of a very conſiderable Quantity of the P tip 
nerin! 


. of Re- 
. filed 5th 


1772. 


| 1 

ip Goods and Effects without his Conſent, after the ſaid Order was ſerved upon her, and that ſhe 
d full Notice thereof; and that ſhe hath, in Part Execution of the Agreement entered into for her in 
Court, taken out the Coſts of the Order of the 2d Day of June laſt; and faith he has good Reaſon 


to apprehend and believe, ſhe not only means and intends to defraud him of his Money in her Hands, 
but ſuch of the Partnerſhip Creditors as yet remain unpaid, unleſs prevented by the immediate Injunction 


of the Court. ; 


garn (inter alia) that he hath good Reaſon to believe the Appellant means and intends to defraud 
him of every Shilling, and for that Purpoſe hath reverted to the Firſt Impoſition ſhe attempted to 
put upon the Referees appointed in this Cauſe, which ſhe would now endeavour to put upon the Court, 
by * . that he had defrauded her by ſome improper Entries in the Books of Account, altho 
he ſaith he never did to his Knowledge or Belief make an improper or fraudulent Entry, or in any Re- 
ſpect defraud her to the Amount of Two Pence: And faith, that altho' ſhe, and her Clerk who moſtly 
kept the Books of Account during the Partnerſhip, aſſiſted by Latorence Keefe, and others, have been 
examining the ſaid Partnerſhip Books, from Time to Time, ſince the Month of Fuly 1771, yet none of 
chem hath been able to point out particularly a ſingle Shilling received or taken by him out of the Part- 
nerſhip Effects, ſave the Sum of L. 441. 55. 5 d. drawn by Deponent as Part of the Profits; and altho* 
the Books were under the Examination of the Referees for Five Months, and under the Inſpection of 
Barry Colles, Eſquire, One of the Appellant's late Attornies, who is a Gentleman remarkably ſkilful in 
Accounts, and alſo under the Inſpection of her own Brother, then an eminent Merchant, and alſo 
remarkably ſkilful in Accounts, yet none of them were able to detect the ſmalleſt Error or Fraud; on 
the contrary, the Appellant's Brother declared, that he the Reſpondent had acted to the Appellant with 
the greateſt Juſtice : And ſaith, ſhe, and thoſe employed by her, having framed falſe Accounts to blacken 
him before the Referees, the ſame were detected, and One of her Witneſſes on that Occaſion confeſſed 
the Matter before the Referees, when upon Oath, and declared that he was enjoined to Secrecy thereon 
by the Appellant, in order to bring the ſaid falſe Charge Home againſt him ; and yet ſhe, and thoſe em- 
loyed by her, are hardy enough to perſiſt in ſaid Fraud, by general ſwearing to Matters that are totally 
falſe and groundleſs And ſaith, he offered to give good and ſufficient Security, in a Sum of /. 4,000. to be 
accountable for any Sum that it ſhould be found he had not fairly accounted for; which was agreed to 
by the Appellant, her Counſel, and Attorney —Saith, ſhe by her Conduct hath greatly injured him, and 
impoſed on and trifted with the Court; and hath, in direct Violation of the Order of the 6th of June, and 
after Service thereof upon her, not only ſold Part of the Partnerſhip Goods, but received Part of the 
Partnerſhip Debts, without his Conſent—That ſhe, by impoſing upon the Court, hath taken out of the 
Hands of the Officer the Coſts, 3 with him, of the Motion of the ad of June laſt; and is informed, 
and believes, that One of her Counſel propoſed this Term, that he ſhould get good Bills for his Money; 
but ſhe hath evaded giving the Reſpondent ſuch Bills, tho' he agreed to accept thereof That ſhe never 
did tender to him the Sum of J. 800, or any Sum whatſoever, provided he would allow thereout the 
Sum of /.25 due to the Partnerſhip by any Friend of his, or upon any other Condition ; but ſaith, ſhe, 
at One of the Meetings beforementioned, at the Houſe of Mr. Colles, ſaid, ſhe hoped he would allow 
that Sum out of the Money, to which he made no Kind of Objection; but faith, it was fairly credited 
to a Perſon of Character by him as a Partner, and in her own Preſence, and with her Conſent ; that if 
he took it, he ought to have the Profits ariſing upon it, tho? he faith it was not any Part of his Agree- 
ment to take with any of the Partnerſhip Debts ; and faith, that the Perſon who contracted ſaid Debt 
was a Gentleman of Character and conſiderable Fortune; for the Truth whereof he appealed to Thomas 
Kelly, Eſquire, One of her Counſel ; and faith, that ſo far from refuſing to allow the ſaid Debt, his 
Attorney declared, at the Time ſhe ſpoke thereof at Mr. Colles's, that ſhe had not a better Debt in the 
World, and that he would, if ſhe wanted the Money, pay it directly; and ſaith, that the Pretence made 
uſe of relative to the ſaid J. 25 is a new Device of hers to impoſe upon the Court, and to lay falſe 
Grounds for her not paying him, purſuant to her Counſel and Attorney's Promiſe to the Court That 
ſhe having evaded the Payment of the Money, and he being jointly engaged with her unto Meſfieurs 
Thomas and Andrew Reynolds, Silk Manufacturers, in a Sum of /. 1,900, or thereabouts, and the ſaid 
Meſſieurs Reynolds having told him that they conſidered him as their Mark, as well as the Appellant, for 
ſaid Sum, and he really believing ſhe intended to play Tricks, and defraud the Partnerſhip Creditors, 
and ſhut up with a full Hand, and thereby utterly ruin and prevent him from ever ſhewing his Face, 
and the more eſpecially as ſhe had paſſed the uſual Time for paying ſaid Meſſieurs Reynolds by ſeveral 
Months, he acknowledges he did apply to ſaid Meſſieurs Reynolds to preſs for their Demand, when the ſame 
became due in the uſual Courſe ; and faith, ſhe hath not yet paid the ſame, and a Sum of /. 1000, or 
thereabouts, ſtill remains due to the ſaid Meſſieurs Reynolds, as he hath been informed and believes; 
and he is informed by the ſaid Meſſieurs Reynolds, who are the moſt conſiderable Silk Manufacturers in 
the City, and the Perſons alluded to by her Affidavit, under the Name of a Weaver, as he believes, 
that ſhe or her deceaſed Huſband never dealt with them for more than /. 17,000, or thereabouts, tho? 
ſhe is hardy enough to ſwear that ſhe and her Family dealt with them for /. 30 or 40,000 ; and faith 
that he never applied to any Manufacturer or Weaver to preſs her for any Demand, fave the ſaid 
Meſſieurs Reynolds; and that they are the Manufacturers in this Kingdom to whom the Partnerſhip were 
moſt conſiderably indebted That tho? ſhe, by the Propoſal made by her Counſel and Attorney to the 
Court, was to pay him in Caſh, yet when he found ſhe was evading ſuch Payment, he did offer, on One 
of the Meetings at ſaid Cons, to take her Security, jointly with Ignatius Purcell, in her Affidavit named, 
payable in Six Months, for L. 800, Part of his Demand againſt her; which ſhe abſolutely refuſed, but 
propoſed giving ſuch Security payable in Twelve Months; and he for the Truth thereof refers to Letters 
wrote by her Attorney, ready to be produced. —Admits that the Appellant's Attorney did write to his 
Attorney to accept of the Appellant's Bond, jointly with ſaid Purcell; but faith that by ſaid Letter her 


Attorney propoſed that it ſhould be payable at Nine Months from that Time, as by ſaid Letter may 


appear—That having been informed ſhe had taken uncommon Pains to hurt him in his Character and 
Credit, not only in this Kingdom, but in England, and he being about to enter into Trade on his own 
Account, and having very little to depend upon beſides his Character, and his Money in her Hands, 
and well knowing, if ſhe ſucceeded in her Attempts on his Character, that he muſt be inevitably ruined, 
as he muſt with the Loſs of his Character loſe his Friends who have hitherto ſupported him, 
he was therefore adviſed it was neceſſary for him to ſhew the Engli/h Merchants the Situation 
he was in with her, and did for that Purpoſe, on being informed by the Eng; Manufacturers 
that ſhe had told them that he had wronged her, or rather robbed her, of /. 1,200, lay 
before them the ſaid Order of the 6th of Jan, and did tell them the real and exact 

Truth 
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Truth as to the Tranſaction between her and him; but he poſitively ſaith he never did, directly 
or indirectly, inform or tell the Manufacturers any Matter that was not the real Truth, nor did 
he take any Means, other than ſtating the Tranſactions truly between them, to injure her Credit 
or Character, or ſay that her Houſe was a declining Houſe, and had fallen into a Diſrepute, and 
that therefore he had determined to quit ſaid Houſe, and was obliged to have Recourſe to that 
Method of drawing his Property or Salary out of ſaid Houſe, or ſay that there were no Profits 
made in ſaid Houſe, or any Words to that Effect. That they having, in the Year 1770, received 4 


Parcel of Velvets from Meſſrs. Bowland and Company, to fell for their Account, the ſaid Bomland 


Affi davit of Richard 
Colles, one of the 
Appellant's late 
Sollicitors, ſworn 
5th December 1772. 


met him in the City of London, and aſked him about ſaid Velvets; and he telling him that ſhe was to 
account for them, the ſaid Bowland thereupon told him he could get no Account from her, relative 
thereto; for that ſhe abſolutely refuſed to give him an Account tor what Sums ſhe had fold his 
Velvets, but was producing him a heavy Account of Charges ſhe had on ſaid Velvets ; he did therefore 
(as in Juſtice he ought, as he apprehends and believes) inform ſaid Bowland of every Particular truly, 
that he could recollect, relative to ſaid Velyets, and, amongſt others, the exact Sum paid for the 
Duties, to the beſt of his Knowledge; and adviſed ſaid Bowland not to differ with her, if ſhe even 
over rated her Charge, either for Duty or Commiſſion, provided ſhe would give a juſt Account 
of the Sales of ſaid Velvets ; which Account the ſaid Bowland was never able to obtain, or a Shi. 
ling for his Velvets (as he informed Reſpondent, and which he believes to be true;) and believes, 
that as the ſaid Bowland could neither get an Account, or a Shilling of his Money from her, that he 
would have arreſted her, as he had a juſt Right to do, if ſhe had not abſconded, and kept out 
of the Way; and faith, that the ſaid Botoland, on or near the Change of London, did inform him, 
that he conſidered him as the principal Mark for his Money, which he faith amounts to L. 500 and 
upwards,—That he did not take out of her Houſe ſeveral or any Securities for Money, or any 


other Papers or Account which belonged to her; but faith, that during the Time he was in Part- 


nerſhip with her, he had the keeping of moſt of the Bonds and Notes taken tor Debts, and 
that he gave every one of them to her, fave Cu/ack's Bond, mentioned in her Affidavit; which being 
of no Value, as the ſaid Cy/ack was a Bankrupt, and in the Marſhalſea, and as it was only paſſed 
as a collateral Security for a Debt due by other Perſons, it totally eſcaped his Memory, until ſhe 
ceminded him of it at the Meeting at Colles's, and as ſoon as he found it, he gave it to her Attor- 
ney, who delivered it to the Appellant's Clerk; and faith he could have no Motive. or Reaſon for 
concealing the ſaid Bond; and that the ſame is payable to the Appellant, who is convinced in her 


Conſcience (as he verily believes) that he never intended concealing the ſaid Bond; though ſhe would | 


make a Handle of it, to caſt groundleſs Aſperſions upon him :—That he never did make an Entry 
in the Partnerſhip Books, to his Knowledge or Belief, to the Amount of One ſingle Shilling, to the 
Appellant's Prejudice ; and calls upon her Accountants to point out where he hath taken to the 
Amount of One ſingle Shilling of the Partnerſhip Debts, or Effects, for which he has not fairly 
and honeſtly accounted, notwithſtanding the falſe, ſcandalous, groundleſs, and evaſive Inſinuations in 
her Affidavit, and that of Lawrence Keefe, to the contrary ; and he verily believes ſhe intends to 
defraud, not only him, but the Partnerſhip Creditors, to whom a Sum of /. 300 and upwards re- 
mains ſtill due and unpaid, though ſhe, by an evaſive Method of ſwearing, would inſinuate, that 
the Partnerſhip Debts were paid; and faith he hath not in his Cuſtody, Power, or Poſſeſſion, any 
Bond, Note, or Account of the Appellant's Property relative to ſaid Partnerſhip ; and faith, that 


the ſaid Lawrence Keefe, having ſeveral Years ago ſet up in Buſineſs in this City, as he is informed 


and believes, failed ſhortly after he poſſeſſed himſelf of Goods of different Foreign Merchants, and 
others, and did, as he is informed and believes, retire to a little Villa, near this City, where he lived 
for ſeveral Years, and ſpent the Subſtance of his fair Creditors ; and that he was arreſted about Twelve 
Months ago, at the Suit of One of them, and moſtly ſince confined in rhe Four Court Marſbalſea, 
from whence he was lately diſcharged by the Inſolvent Act; and faith, that at the Appellant's 
Requeſt, the Referees appointed in this Cauſe attended him in the Four Court Marſbalſea, it 
being alledged (contrary to the Truth) by the Appellant, that he could point out Frauds or Errors 
in the Partnerſhip Books of Account; but the Referees being Perſons well ſkilled in Ac- 


counts, and Perſons of known Candour and Integrity, upon the firit Converſation with the faid 


Keefe, did plainly diſcover that he was a Tool employed by the Appellant to puzzle 
Matters, and was not a fair Accountant, nor did aim at Fairneſs; and very ſhortly detected 
artful Methods he was taking to confuſe the Accounts, and in making out falſe Abſtracts from the 
Books ; and at the End found that there was really no Fraud or Error of any Kind in ſaid Accounts, 
which the Clerks and Emiſſaries employed by ſaid Appellant were then brought to acknowledge: 
And faith, That by the Appellant's laſt Propoſal, to which he agreed, ſhe is to have the intire as 
well of the Old as the New Stock, ſo that it any Part of the one happens to be mixed with the 
other in the Accounts, ſhe can be no Sufferer; though ſhe is hardy enough to ſwear, that by 
ſuch Means ſhe will loſe a conſiderable Sum of Money; but he again calls upon her and all her 
Accountants to ſhew, from the Books or otherwiſe, that he poſſeſſed himſelf ot 15s. fave the ſaid 
Sum of /. 441. 55. 5 d. Sterling, which he drew out, by her Conſent, as Part of his Profits in 
the Trade, and which he has credited in ſaid Account ſettled by ſaid Colles: And ſaith, he never 
did caution any Perſon or Perſons from paying her the Debts due to faid Partnerſhip ; fave that 
he told Two Perſons, that they had no Occaſion to pay her until ſhe ſettled with him, which he 


believed would be then ſhortly, 


Sairn, That he having been, in and before laſt Trinity Term, concerned as Attorney for the Ap- 
pellant, he furniſhed Counſel with Inſtructions to ſhew Cauſe wherefore the Award made in faid 
Cauſe ſhould not be confirmed : That the Motion having been fpoken to by Counſel, on both 
Sides, One of the Counicl, on Part of the Reſpondent, made a Propoſal to Appellant's Counſel, in 
open Court, to the following Purport, as he beſt recollects, „That the Appellant ſhould pay the 
«© Reſpondent the Sum of F. 719 Sterling, being the Sum he brought into - Partnerſhip, with Inte- 
« reſt for the fame from the 24 October 1769 (the Date of the Articles of Partnerſhip) and ſhould 


« alſo pay him the Sum of 100 Guineas by the Year, from the ſaid 24 OZober 1769, in Lieu of 


« his Proportion of the Profits under ſaid Articles, and ſhould alſo pay him /. 140 tor his Colts 
« in this Cauſe” — Saith, ſuch Propoſal having been recommended by the Court to the Conſide- 
ration of thole concerned for the Appellant, the, by the Advice of her Counſel, agreed to com- 
ply therewith, provided the Reſpondent would accept of ſuch Payment, by a Bond payable in Six 


Months, and would give Security for Lofles, to a large Amount, which ſhe alledged ſhe had fut- 
calned 


( 19 ) 
: h the Reſpondent's Means, whilſt he was concerned in the ſaid Partnerſni and the 
32 Counſel Sol Attorney, after much Altercation, which took up ſeveral Dine. at length 
thereto 3 and ſoon after the Reſpondent delivered to Deponent a printed Bond and Warrant, 

fled by the Reſpondent, for the Sum of LF. 822 and 6 d. payable by the Appellant to the Reſpon- 
dent in Six Months; and on the laſt Day of the Eight Days after the laſt Trinity Term, viz, 
(22d July) the ſaid Propoſal having been again on that Day moved in Court, and Drafts of the 
Bonds, which the Appellant was to execute to the Reſpondent, purſuant to faid Agreement, hav- 
ing been read openly in Court, this Deponent having left the fair Copying of the ſaid Papers to the 
Reſpondent's Attorney, by the Direction of One of the Appellant's Counſel, wrote this Deponent's 
Name upon each Paper, merely to identify it — Saith, That in the Evening of the ſaid laſt men- 
tioned Day, the Reſpondent and his Agent and Security did attend at Deponent's Houſe, at 
Stephen's Green, for the Purpoſe of carrying the ſaid Agreement into Execution; and Deponent ſoon 
after received a Mel: from the Appellant, That ſhe could not attend that Evening ; but would 
attend, and finally ſettle ſame on the next Evening; and, purſuant to that Appointment, the Ap- 
pellant and Reſpondent, his Agent and Security, did again attend at this Deponent's Houſe; and 
this Deponent having, by the Directions and on the Part of the Appellant, demanded an Allow- 
ance for a Debt of ſmall Value, for which the Reſpondent had given Credit to a Relation of his, 
told the Reſpondent, that if he would allow the ſame, this Deponent would pay him in Caſh 
the Remainder of the Sum due to him, according to the Accounts ſtated by himſelf; for which 
Purpoſe this Deponent then told Reſpondent and his Attorney, as the Truth was, that the Ap- 
pellant had brought with her, and had ſhewed this Deponent, Bankers Notes, to the Amount of 
(. goo or thereabours ; but Reſpondent and his Attorney having diſagreed about ſuch Allowance, 
the Appellant refuſed to pay the ſame; and faith, this Deponent then drew up the Accounts be- 
tween the Parties, and believes the Balance thereby appearing to be due to the Reſpondent, from the 
Appellant, was L. 824. 95. 5d.—Salth, That on the 6th Day of Auguſt, which was ſome Days af- 
ter the laſtmentioned Meeting, the Reſpondent, his Agent, and the Appellant, and a Mr. Purcell, 
her Security, again attended at Deponent's Office; and Deponent, on the Part of Appellant, told 
the Reſpondent and his Attorney, that ſince the laſt Night the ſaid Parties attended, the Money 
was applied to other Uſes; but that the Appellant was then ready with her Security to execute a 
Bond to the Reſpondent, for the full Sum due to him; bur faith, the Reſpondent and his Agent 
refuſed to accept of any Security whatſoever for the ſame —Saith, That after the Appellant had left 
Deponent's Houle, the Reſpondent's Attorney aſked him, If the Appellant would execute ſuch Bond, 
payable in Six Months? and Deponent the next Day, in Conſequence thereof, recommended it to 
the Appellant to do ſo; and, on the 15th of Auguſt, Deponent by Letter informed the Reſpon- 
dent's Attorney, that the Appellant and her Security were ready to execute ſuch Bond, payable in 
Six Months; from which Time Deponent heard nothing further from the Reſpondent or his At— 
torney — Saith, that pending ſaid Propoſal, Deponent having adviſed the Appellant not to pals a 
Bond to the Reſpondent on any Account, but to pay him in Caſh, ſhe ſeemed to this Deponent 
inclined to do ſo; and therefore this Deponent, on the laſt Day the ſaid Propoſal was agitated in 
Court, told the Reſpondent's Counſel, that the Appellant would pay the Reſpondent in Caſh ; and 
this Deponent then apprehended he had the Concurrence of the Appellant in ſo ſaying. 


Sairn, She hath read Reſpondent's Affidavit, of goth November laſt z and faith, ſhe ſwore an Af- 
fidavit on 23d of ſaid November, to which ſhe craves Leave to refer, in regard the ſame accounts 
for and anſwers ſeveral of the Charges made againſt her in the Reſpondent's Affidavit, ſworn the 
zoth Day of November; and faith, ſhe never heard, fave from ſaid Reſpondent's Affida vit, and 
from the Affidavit of ſaid Richard Colles, that her Counſel or Attorney in open Court did pro- 
miſe on her Behalf, that the Reſpondent ſhould be paid any Sum in Caſh by her; and faith, the 
ſaid Colles had no Inſtructions from her to offer the Reſpondent Payment in Caſh; but faith, ſhe 
was informed by her then Attorney, that it had been agreed upon by the Counſel and Attorneys = 
on both Sides, and that it was recommended by the Court, that ſhe ſhould execute a Bond for 
the Sum agreed upon, payable to the Reſpondent "in Six Months, as ſhe beſt recollects; and ſaith, 
ſhe never would have offered the Reſpondent Caſh or Bankers Notes inſtead of ſaid Bond, bur 
for the Reaſons mentioned in her ſaid Affidavit of the 23d November laſt ; and believes, that the 
Reſpondent did not expect to receive Cafh from her, till ſhe firſt offered him Bankers Notcs, un- 
der the Conditions mentioned in her former Affidavit, in regard ſhe has now in her Cuſtody a 
Bond and Warrant, which is filled up in the Hand Writing of the faid Reſpondent, and which 
bears Date the 18th Day of July laſt, with the Names of this Deponent and Mr. Ignatius Purcell, 
her Security, for the Sum of /. 800 Sterling, payable in Six Months from the ſaid - 18th of Fry, 
to ſaid Reſpondent; and which ſaid Bond and Warrant was ſent to her, or to her Attorney, by 
the ſaid Reſpondent, on the ſaid 18th of July laſt, in order that the ſame might be executed by 
her and the ſaid Mr. Purcell — And faith, That ſhe, in order to put a final End to all Litiga- 
tions, directed ſaid Richard Colles, her then Agent, to fix a Meeting with Reſpondent, at the Houſe 
of ſaid Richard Colles ; and faith, that Appellant there attended, and met the ſaid Reſpondent, pur- 
ſuant to ſuch Appointment, and brought with her upwards of /. 800 in Bankers Notes, which ſhe 
had prepared for the Purpoſe of paying him; and then and there offercd to pay him the Sum of 
L. 822 6s. 6d. in Bankers Notes, upon the Terms mentioned in her former Affidavit, which he ab- 
ſolutely refuſed to accept; and ſhe was obliged to diſpoſe of her ſaid Bankers Notes, as expreſſed 
in her former Affidavit; and ſhe therefore directed ſaid Colles to fix another Mecting with the Re- 
ipondent, for the Purpoſe of execnting ſaid Bond, which Meeting was accordingly had at the Houſe 
of laid Colles; and ſhe there attended, in Company with ſaid Ignatius Purcell, in order to execute 
iad Bond and Warrant; but faith, the Reſpondent then refuſed to accept of any Bond or War- 
rant, or any other Payment but Caſh, which, he ſaid, he muſt have — Saith, ſhe afterwards cauſed 
the ſaid Colles to write another Letter to Reſpondent's Attorney, to inform him, that ſhe was ready 
and willing to execute ſaid Bond, payable in Six Months, and to comply with the Terms agreed 
upon, and recommended by the Court in every Reſpect; but faith, ſaid Reſpondent ſtill perſcvered 
in declining to accept ſaid Bond and Warrant, which ſhe was at that Time willing to execute, 
and would have executed at any Time, before ſhe left the Kingdom for Londen— And faith, ſhe 
never underſtood, as aforeſaid, that it was agreed or concluded upon in Court, that ſhe was to pay 
the Reſpondent in Caſh ; and conſidered her Offer of Payment in Bankers Notes merely a voluntary 
Act, and made for the Reaſons mentioned in her ſaid former Affidavit, and not made in Conſe- 
quence or Performance of any previous Agreement to that Purpoſe, as ſhe believes — Saith, that 
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ſhe has, ſince her Return from London, inſpected her Books of Account, and hath diſcovered fran- 
dulent Entries and Errors made by the Reſpondent, or under his Inſpection, or by his Order, to 
her Prejudice, to the Amount of . 1,317. 65. 5d. which, with the Sum of C. 441. 155. 22 d. which 
Reſpondent acknowledged he had drawn out of Appellant's Subſtance, make rogether the Sum of 
L. 1759. 15. 744. and is confirmed therein for the Reaſons mentioned in her former Affidavit; and 
humbly ſubmits to the Court, That ſhe ought not, for the beforementioned Reaſons, pay or exe. 
cute any Bond to the Reſpondent, which he alledges due to him; and faith, ſhe doth not mean, 
or intend to defraud him of any Sum of Money, which upon a fair and juſt Account ſhall appear 
to be due to him by her, nor does ſhe intend to defraud any of the Partnerſhip Creditors of any 
Sum or Sums of Money, if any remain due to them, as untruly ſuggeſted in the Affidavit made 
by ſaid Reſpondent. | 


Affidavit of Andrew Salrh, That he did attend at Three different Times at the Houſe of Richard Colles, the Appellant's 
bs ng" is late Attorney, in order to become Security for the Reſpondent, purſuant to the Agreement entered 
fworn 7th Been. into between the Parties in ſaid Court; and faith, the Appellant attended at ſaid Colles's at Two of 
ber 1772. the ſaid Meetings; but ſaith, ſhe did not tender or offer to pay to the Reſpondent any Sum of 
Money whatſoever, to his Knowledge or Belief; but faith, that ſhe, at One of ſaid Meetings, ſaid 

ſhe expected to be allowed, out of the Money which ſhe had agreed to pay, the Sum of /. 25 

Sterling, credited by Reſpondent to Anthony Keogh, Eſquire; and faith, that the Reſpondent then 

ſaid he would allow that Debt, provided he was allowed the Profit upon it; and ſome Altercation 

having then happened between the Appellant and Reſpondent, relative to the Credit given to the 

ſaid Anthony Keogh, Eſquire, the Reſpondent's Attorney, Mr. John Keogh, thereupon ſaid, the Debt 

was as good a Debt as any in the Partnerſhip Books, or to that Effect, and as a Proof thereof, 

did then offer to pay it: —Saith, That there ſtill remains a Sum of C. 1,000 Sterling and upwards 

of the Partnerſhip Debt of the Appellant, her Son, and the Reſpondent, unpaid to Deponent and 

his Father; for Part of which (to wit) a Sum of LF. 220 or thereabouts, Deponent and his ſaid Fa- 

ther, in order to fix a Day of Payment, (the uſual Time of Payment being elapſed) were induced 

to accept the Appellant and her Son's Note, which is not yet paid; and faith, that the Reſpon- 

dent, in this Peponent's Preſence, at One of ſaid Meetings (when he found he could not get 

Caſh for his Demand) offered to accept the Appellant's Bond, jointly with Mr. Ignatius Purcelbs, 

9 xs in Six Months, for the ſame, which was abſolutely refuſed by Appellant and her Attorney; 

ut faith, they propoſed, at One of ſaid Meetings, to give ſuch Bond payable in 12 Months, 

but not ſooner; and ſaith, that at One of ſaid Meetings, ſaid Richard Colles did declare, That he 

made the Promiſe to the Court to pay the Reſpondent in Caſb, in Conſequence of the Appellant's 

ſpecial Directions; and alſo declared, he never would afterwards make a Promiſe for a Client, as 

Appellant had evaded performing the ſolemn Promiſe he had ſo made to the Court at her Deſire, 


Affidavit of Frances Proves the Writing of the Letter of the 15th Auguſt, by Mr. Richard Colles, to the Reſpondent's | 

Coghlan, one of the Attorney, as mentioned in Colles's Affidavit, and proves the Delivery of it to him; and faith, he 

Appellant'sClerks, heard the Reſpondent's Attorney, on Receipt thereof, ſay, he was going into the Country, and could 

ſworn 7th December e P "oF : going - 

1772. not attend; and heard ſaid Colless Clerk, who delivered ſaid Letter, requeſt a written Anſwer to 
ſaid Letter; to which ſaid Keogh replied, It was of no Uſe, as he was going to the Country and 
could not attend ;—ſaith, the Appellant deferred her Journey to London for Three or Four Days, 
in order, as he believes, to execute ſaid Bond, payable in Six Months, had the Reſpondent thought 
proper to accept ſame ; and faith, he was preſent when the Appellant attended a Meeting with ſaid 
Reſpondent and Reynolds, at. the Houſe of ſaid Colles; and ſaith, the Appellant offered to pay Re- 
ſpondent the Sum agreed upon, in Bankers Notes, provided he would allow thereout a Debt due by 
One Anthony Keogh; which the ſaid Reſpondent abſolutely refuſed : And faith, the Reſpondent's At- 
torney thereupon ſaid, the Debt due was a good Debt, but did not offer to pay or allow the ſame 
to Appellant, as is untruly ſuggeſted in the Affidavit of Fohn Keogh the Attorney :—Saith, he verily 
believes, had faid Debt been paid or allowed to Appellant, that ſhe would immediately have paid the Re- 
mainder of ſaid Sum to the Reſpondent in Bankers Notes, which ſhe brought for that Purpoſe :—Saith, 
he wrote and delivered to Andrew Reynolds the Note of the Appellant and Son for /. 222, mentioned in 
ſaid Reynolds's Affidavit, and allowed him the Diſcount thereon; and ſaith, the ſaid Note is not as yet due, 
nor will it fall due or payable theſe 12 Days to come; and ſaith the Remainder of ſaid Sum of 
. 1000 will not, according to the uſual Credit always given by Reynolds to Appellant, all fall 
due till about April or May next, as he believes. : | 


Affidavit of Jena- SaiTH, That ſome Time in Auguſt laſt, the Appellant applied to him to become Security with 
tius Purcell, ſworn her, by Bond and Warrant, to Reſpondent, for the Sum of /. 800, or ſome ſuch Sum, which this 
8th December 1772. Deponent complied with: And this Deponent ſaith, That in a very ſhort Time, although he had agreed 
to join Appellant in ſaid Bond, this Deponent attended at a Meeting had between the ſaid Parties, 

at which Time this Deponent informed Reſpondent, that he was ready and willing to become Se- 

curity for Appellant in this Cauſe, or to that Effect, and that this Deponent came for that Pur- 

poſe ; whereupon the ſaid Reſpondent informed this Deponent, that he muſt have Money, and would 

not accept of any Security whatſoever, or to, that Purpoſe. 


ANSWERS 70 the ſeveral OzjtcTIoNs made by the Appellant. 


1 Objection. That the Appellant was not prepared, becauſe ſne apprehended, from Mr. Hartley's Note of 21ſt Mari 
1772, that he had declined to act as an Arbitrator. 
Anſwer. This is fully anſwered in the Reſpondent's Affidavit of the 27th May 1772,—Mr. Hartley meant by 


his Note to the Appellant, that he would not be farther concerned in the Mode of Settlement which he 
had hinted at to the Appellant's Brother, on Account of her improper Conduct in ſending him Papers 
for his private Peruſal, without communicating them to the other Arbitrators. Upon referring to Mr. 


Hartley's Note, it appears to have been miſ-ſtated by the Appellant in her Affidavit, —But the Two Bone 
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ſent afterwards by Mr. Hartley, by which it appeared he was acting as an Arbitrator, and the Appellent's 


ſubſequent Notice, _ him Arbitrator, ſhews this to be a mere Evaſion on the Part of the A ppellant 
and the Reſpondent's offering by Letter to enlarge the Time, clearly proves that no Advantage was meant 
to be taken of the Appellant— for if the had not Time ſufficient it was her own Fault; but the con- 
trary is the Truth. 


The determining that the Partnerſhip ſhould. be diſſolved from the Date of the Award was partial, 
becauſe it was in Contemplation to diſſolve the Partnerſhip at the Time of the Firſt Submiſſion, and the 
Reſpondent had abſented himſelf from the Buſineſs from June 1771. | 
By the very Terms of the Submiſſion it was agreed that the Arbitrators might (if they ſhould think it 
expedient) diflolve the Partnerſhip then ſubſiſting between the Appellant and Reſpondent, from ſuch 
Period of Time as the ſaid Arbitrators ſhould judge proper: The Arbicrators it mult be preſumed took 
all the Circumſtances of the Caſe into their Conſideration when they fixed the Period of the Diſſolution 
of Partnerſhip to the Time of the Date of the Award, 9 | 

As to the Reſpondent abſenting himſelf, the Fact is, that he went to London in Auguſt with the Ap- 
pellant to purchaſe Goods, returned in September, continued felling Goods in the Houſe until the latter 
End of December, and was then obliged to quit the Houſe on Account of her ill treating him; and when 
he attempted to go on with the Buſineſs, he was turned out of the Shop by Force—The Stock bought in 
London in the Month of Auguſt, and imported in September, was purchaled by the Reſpondent, and on his 
Credit; and there were Goods bought in Jreland every Month ſince, even fo late as April 1772, on his 
Credit Accounts furniſhed to the Reſpondent by the Manufacturers, who conſidered him, as well as the 
Appellant, their Debtor—Advertiſements continued in the public Papers in his Name — All the Entries 
of Goods in the Cuſtom Houle, ſince September 1771, as well in the Reſpondent's as the Appellant's 
Name; notwithſtanding all which, the Appellant contends that the Reſpondent was not, during the 
Time aforeſaid, a Partner. | 


The Determination of the Arbitrators, That all the Goods in the Mercer's Trade, imported or brought 
into Ireland, from the Commencement of the Partnerſhip to the Date of the Award, by cither of the 
Partners, ſhould be tor the Account of the Partnerſhip, was partial and unfair. 

This Objection is already anſwered in the Anſwer to the Second Objection, 


That the Arbitrators further adjudged, that a complete Schedule of all the Goods remaining on Hand, 
belonging to the Partnerſhip, ſhould be immediately taken, and that a Perſon ſhould be appointed to take 
the Charge thereof, and that ſuch Perſon ſhould, as ſpecdily as poſſible, ſel] the ſaid Goods for ready 
Money by Public Auction; the latter Part of which Adjudication, as to the felling by Auction, was unjuit 
and partial, inaſmuch as if the Goods were to be fold by Auction they muſt be fold to a conſidcerable 
Diſadvantage, and the Appellant would ſuſtain Three Fourths of the Loſs, and the Reſpondent One 
Fourth only, | | 

It was impracticable to divide the Stock until the Debts were paid, and the Debts could not be paid 
without the Aid of the Money ariling from the Sale of the Stock. No Method more fair, or leſs liable to 
Frauds, could have been deviſed by the Arbitrators, for the Purpoſe of dividing the Stock between the 
Partners, lt is by no Means clear, that Goods fold by Auction mult neceſſarily be fold to a Loſs, — A 
Sale in any other Manner would be tedious and expenſive, and attended with equal Hazard of Loſs ; 
but the Appellant, by complying with her Agreement made in Court, would have been left in the full 
Pofſeſſion of all the Stock, and the whole Profit upon it, and the Award thereby rendered uſeleſs, 


The Arbitrators by their ſaid Award adjudged, That Liſts ſhould be drawn out of all the Debts due 
by and to the Partnerſhip, and that the Money ariſing from the Receipt of the Debts, and the Sale of 
the Goods, ſhould, after Payment of the Debts due by the Partnerſhip, be applied according to the 
Articles of Partaerſhip—The Appellant alledges that ſhe is injured thereby, becauſe Debts have accrued 
due, ſince June laſt, to a conſiderable Amount, to a Share of the Profits upon which ſhe apprehends the 
Reſpondent is not intitled. 5 | | 

Antwered in the Anſwer to the Second Objection, 

That the Reſpondent confeſſed fraudulent Entries made by him, yet the Arbitrators took no Notice 
thereof. | 


The Reſpondent denies this Charge abſolutely by his Affdavit. Fol. 8. 


f That no Account was ſtated or ſettled by the Arbitrators, but the Account was to be taken at a 
uture Time. 

1 his is no Objection in Point of Law to the Award—An Award, that one ſhall pay what ſhall appear 
due upon an Account, has been held good—1 Roll's Abridgment, 251, Pl. 14. : 

In Point of Fact, the Appellant's Brother, Mr. Lynch her Clerk, and the Arbitrators, all examined 
the Books, and found all the Entries juſt and tair.—The Appellant, notwithſtanding ſhe has thc 
PoſT:fion of the Books, has not attempted to point out One unfair Article in the Whole, 

it would be to no Purpoſe for the Arbitrators to take an Account, unleſs they could make a Diſtribution; 
which they could not do until the Goods are firſt ſold, and the Debts due to the Partnerſhip Trade col- 
ected, and the Debts due from the Par tnerſnip paid They have done the witeſt Thing that could be 
to eſfect thoſe Purpoſes, by leaving a diſcretionary Power in the Court to appoint a fit Perſon to this 
Truſt; and when the Truſt is executed, the Partners are to have their Shares, purſuant to the Articles, 
wich are clear and expreſs. of 
The Appellant, in order to raiſe Compaſſion, has in the Courſe of the Proceedings frequently 
mentioned her Children; but the Reſpondent has no Dealings with the Children of the Appellant. 


—The Articles are ſigned by the Appellant only; and although it was agreed, that the Name of 


her Son ſhould be uſed in the Firm of the Houſe, yet that was only for the Purpoſe of intro- 
ducing him the better into Trade on the Cloſe of the Partnerſhip. 

Lhe Truth is, that if any Perſon has Reaſon to complain of the Award, it is the Reſpondent ; 
for the Appellant is in Poſſeſſion of the Partnerſhip Goods, the Money, the Books of Account, 


and is at this very Time carrying on Trade for her own Benefit, with the Reſpondent's oo ger 
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her Hands: The Reſpondent cannot go into any Trade or Buſineſs, for the Want of his Cans 
and his Perſon is in Ding of being arreſted for the Partnerſhip Debts. ba Pita, 
It is worthy Obſervation, that the Reſpondent hath by his Affidavits called upon the Appellant to point 
out any improper Entry in the Books of Account, to the Amount of One Shilling and that he would, on her 
ſo doing, releaſe all his Right in the Partnerſhip Trade; yet ſhe, or thoſe employed by her, have never 
been able to point out ſo much as One ſingle Error; and the whole Charge of Frauds, made by the Ap- 
pellant, is ſupported only by her own and Keefe's groſs ſwearing in general Terms, without adduciz 
One ſingle Inſtance, in Oppoſition to the Declarations of all the Arbitrators, and her own Brother, and 
alſo in Oppoſition to the Confeſſion of her own Servants, before the Arbitrators, of the fraudulent Ac. 
counts or Extracts made out by them, by her Order, on Purpoſe to charge the Reſpondent. 
The Appellant appeals againſt Three ſeveral Orders, of the 2d and 6th of June and oth Da. 
cember 1772; to the Firſt of which ſhe had conſented, by paying into Court the Coſts taxed 
under that Order—The Second of which Orders ſhe had allo fo far acquieſced under, as to attend the 
Remembrancer upon his Nomination, and to ſee the Perſons ſo nominated, duly enter into Recognizance . 
and upon the Propoſal made in Court, it was expreſsly conſented to, and carried into Execution 
by the Appellant, by taking the taxed Coſts out of the Hands of the Officer of the Court—ang 
as to the Third Order, the Court having determined to be no longer trifled with, ordered an At- 
tachment to iſſue, to enforce, Obedience to the Orders of the Court; but was fo indulgent as to ſuf. 
pend the iſſuing of the Attachment for Six Weeks, purpoſely, as it ſhould ſeem, to give the Ap- 
pellant the laſt Hour to do Juſtice to the Reſpondent : The Reſpondent therefore humbly begs 
Leave to contend, that the ſaid Three ſeveral Orders, of the 2d and 6th Days of June, and 12th 
Day of December, are juſt, and agreeable to the Rules of Equity; and therefore hopes the fame 


ſhall be affirmed; for the following, among other 
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Firſt, For that by the Articles of Partnerſhip it is expreſsly agreed, That all Matters in 
Difference ſhould be ſubmitted to Arbitrators, to be choſen by the Parties; 
whoſe Award ſhould be binding and concluſive, and that neither of the 
Parties ſhould Appeal from, or endeavour to ſet afide the ſame, either at Law 
or in Equity; and the Terms of the Submiſſion fully explain and prove, that ſuch 
were their real Intentions, by declaring, that the Award of the Referees therein named 
ſhould be concluſive to both Parties, and ſhould be made the final Decree of the 
Court of Exchequer in Ireland, without any Exception thereto or Appeal 


therefrom, 


Secondly, That the Award was made between Perſons concerned in Trade, by Arbitrators 
who were all bred up to Trade and Buſineſs, and are Men of great Credit and 
Reputation in the City of Dublin, converſant in Arbitrations, and were alſo of the 
Appellant's own Nomination :—That they diligently entered into all the Matters 
referred to them, examined all the Books of Account accurately, and as often as 

the Appellant made new Objections, gave her a further patient Hearing, till, 
tired out with the Appellant's Behaviour, and being fully convinced, that ſhe 
would never be ſatisfied with any Award, which the Nature of the Caſe would 
juſtify them in making, they did, on the laſt Day of the Time allowed for 
making their Award, duly make their Award ; which the Reſpondent humbly in- 
fiſts is as concluſive as the Nature of the Caſe would admit of. 


Thirdly, That it is a general Rule, in Caſes of Awards, that the Arbitrators being Judges 
of the Parties own chuſing, the Parties therefore cannot object againſt their Award 
as an unreaſonable Judgment :—That the principal Uſe of Awards is in Matters 
of Account ariſing in the Courſe of Trade, and Mercantile Tranſactions, which 
cannot, without great Difficulty, be adjuſted on a Trial at Law :—The only Ground 
for ſetting aſide Awards is, that they were partially or illegally made.—Irt is not 
ſo much as ſuggeſted, in the preſent Caſe, neither has there been the leaſt 
Suſpicion of Partiality, Corruption, or other Miſbehaviour, in the Arbitrators : 
—Mr. Hartley's Conduct in returning the Papers unopened, which were ſent him 
by one Party, without the Knowledge or Privity of the other, and which had 
not been communicated to the reſt of the Arbitrators, was highly commenda- 
ble; and it is ſubmitted, that the Award is legal, and anſwers the Purpoſe of 
the Parties in ſubmitting to a Reference; and that therefore the Court will 
not liſten to trivial Objections in Point of Form. | 


Fourthly, For that the Award ſtood confirmed by the Act of King William the Third, previous to 
the making and independant of the Order of the 2d June, which was made only in 
Conſequence of the Appellant's coming to ſhew Cauſe againſt the Award; and Coſts 
are thereby given to the Reſpondent, which were accordingly taxed, and by the 
Appellant lodged with the proper Officer of the Court, and afterwards taken out 
again by her, in Conſequence of her Agreement in Court on the 22d Fuly, which 
Agreement ſhe now refuſes to abide by or confirm ; and the Appellant now comes 
to ſet aſide the Order of 2d June, notwithſtanding ſhe hath never paid the Coſts 
directed by ſuch Order. | 


Fifthly. 


Fifthly. For that the Order of the 6th of June was made after Argument and folemn Debate. 


Award, and carrying the ſame into Execution. Proper Perk inted. 
in Purſuance thereof, to take a Schedule and Charge of the Partneribip ERdts and 
Books, and ſuch Perſons have entered into a Recognizance, in a Sum of C. 10,00 

each, and have been ſworn, at the Appellant's Requeſt, as to their Solvenc 8 
Order that they might be accountable. The Appellant attended the 3 — 
upon that Occaſion, and thereby, as the Reſpondent begs Leave to contend, acquieſced 
xa a laid Order, by Joining her Aid to haye the ſame Properly carried into 

ecution. N e 
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IRELAND. 


-> BOUSE OF LOrknk 


Mary Frances Lincoln, Wide, Appellant. 
John Keogh, - - - - - - Reſpondent, 


; For the Reſpondent. 


To be heard at the Bar of the Houſe of Lords on 
the Day of 1773. 
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